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This products liability action arises fromjuries Jason Harris sustainead
an accidentvhile operating an electric pallet jack manufactured by The Raymond
Corporation (“Raymond”). Doc.-1. Harris contends that defects in the pallet
jack causedthe acident and he asserts a claim against Raymouodder the
Alabama Extended Manufacturer's Liability Doctrine (“AEMLD”)Before the
court are Raymond’s motion for summary judgment, doc. 30, and motion to
exclude the testimony ddarris’s expertChates E. Benedict, Ph.D., doc. 3Zhe
motions are fully briefed and ripe for review®eedocs.30, 32, 47, 48, 51, and 52
After careful consideration of the biseandthe relevant lawthe court finds that
the motio to exclude is due to be granted in part, and the motion for summary

judgment is due to be denied.
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l. STANDARD OF REVIEW

Summary judgment is proper “if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). “Rule 56(c) mandates the entry of summary judgment,
after adequate time for discovery and upon motion, against a party who fails to
make a showing sufficient to establish the existence of an elementi&swethat
party’s case, and on which that party will bear the burden of proof at trial.”
Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). The moving party bears the
initial burden of proving the absence of a genuine dispute of materialdaet.
323. The burden then shifts to the srooving party, who is required to go
“beyond the pleadings” to establish that there is a “genuine issue for tidaldt
324 (internal citations and quotation marks omitted). A dispute about a material
fact is ‘genuine” if “the evidence is such that a reasonable jury could return a
verdict for the nonmoving party.’Anderson v. Liberty Lobby, Inct77 U.S. 242,
248 (1986).

The court must construe the evidence and all reasonable inferences arising
from it in the light most favorable to the namovant. Adickes v. S.H. Kress & Co.
398 U.S. 144, 157 (1970). However, “mere conclusions and unsupported factual
allegations are legally insufficient to defeat a summary judgment motiihis' v.

England 432 F.3d 13211326 (11th Cir. 2005) (citinald Mountain Park, Ltd. v.



Oliver, 863 F.2d 1560, 1563 (11th Cir. 1989)). Moreover, “[a] mere ‘scintilla’ of
evidence supporting the opposing party’s position will not suffice; there must be
enough of a showing that a jucpuld reasonably find for that party ¥Walker v.
Darby, 911 F.2d 1573, 1577 (11th Cir. 1990) (citiagderson477 U.S. at 252).

I. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

A. The product at issue

Harris sustainederious injuriesn an accidentvhile he wasworking as an
order pickerat a Dollar General distributiorenterin Bessemer, AlabamaDocs.
383 at 9; 385 at 2. The accident involved a model 8400 electric pallet jack
manufacturedby Raymond Docs. 381 at 16 38-6 at 23;39 at 2021. Palet jacks
areused in warehouses toove inventory. Docs. 386 at 22 An operator may
stand and ride on the 8400 pallet jadkenoperating it, or walk beside the pallet
jack when pickingupinventory. Seedoc. 34 at 25.

The 8400 pallet jack has bdotmechanical and electrical components, and its
handle is equipped with controls to operate the pallet jack, incldldigle twist
grips, which allow an operator to move the pallet jack forwards or backwsgrds
twisting the throttle Seedocs. 34 at 27 32, 44 37 at 2 381 at 10;384 at 10
The farther the operator twists the throttle, the faster the palletrmois Doc.

34 at 44. Relevant to this case, the throttle assembly inside the pallehjac#ie

includes a “roll pin’ also referredo as a “slotted spring pinthat fits through



small hole to holdthe assembly togetheand a “torsion spring” that restores the
throttle to a neutral position after the operator $dker hand off the throttlewist
grip. Docs.37 at 39; 37-1 at 10;38-1 at 13, 1922, 24 384 at 37,386 at 35;39
at 17 47-18 at 23. When the throttle returns to neutral, the pallet jack will “plug
or coastto a stop. Doc. 38 at 13. If the torsion spring fails to return the throttle
to a neutral position, theallet jackcan continue to moveeven afterthe operator
takes fer hand off the twist grip Docs. 381 at 14, 1853, 63 386 at 34 To stop
the pallet jack, an operator can twist the thraijtie in the opposite direction the
pallet jackis moving which is called “plugging” and is the normal way of braking.
Docs. 34 at 46, 488-1 at 910, 17. Alternatively, an operator catop the pallet
jack bypushingthe handle dowto a horizontal positiormovingit up to a vertical
position or use theemergency stop and reverse butt@ocs. 34 at 31, 44, 489;
382 at 937 at 2384 at 10; 3% at 24

The 8400 pallet jack ialso equipped witha trademark feature Raymond
namedCoastPRQ@hat isdesigned to make it easier for an operator to uspaet
jack to pick up mechandise Docs. 34 at 55;38-2 at 34. CoastPRAimits the
pallet jack to walking spee@ndit allows the opeator to walk beside the pallet
jack to pick up merchandisavhile moving the jack by pushingjog trigger”
buttons orthe ends othe handle or by twisting the throtti®ocs. 34 aB3, 5556;

381 at 9 384 at 16; 37 at 2; 38 at 28 Although he mechanical brakes are



disengaged when the pallet jack is in CoastPRO mib@eperator carstill stop
the pallet jack bypushing the handle up or down, hitting the emergency stop, or
“plugging the throttle. Docs. 3& at 9; 382 at 910; 386 at 24; 34 ab5, 57

To engage CoastPRO, the operator must bring the pallet jack luandieto
a forty-five degree angleandtheneitherpress oe of the two CoastPRO buttgn
or pushone of the jog trigger buttortsDocs.34 at 27, 56; 38 at 11;38-6 at 27.
The pallet jack beeps twicghenCoastPRO modes engaged initially Doc. 34 at
56. Although the product’snanual and Dollar General’s rulesarn operators to
bring the pallet jack to a complete stop before engaging CoastPRO, operators are
able toengage CoastPRO while the pallet jack is moving. Doc4. &81011; 34
at 56;38-6 at 5-27.

The Bessemer wahouse performs regular preventative maintenanaeson
100 pallet jacks according to Raymosdspecifications.Seedoc. 4712 at 2526.
This includes taking thepallet jacls’ handle apartto inspectthe components,
including the throttle assemblyDocs 386 at 5, 11; 4712 at 45, 2526. Dollar
General also repairs the pallet jagsneededandobtainsreplacement parts from
an authorized Raymond dealeSeedocs. 386 at 31, 3839, 46 47-12 at 26

Pertinent heremaintenance recds reveal thatDollar Generds employees

1 If the throttle is not in the neutral position when an operator pushes a jog trigger button,
then the pallet jack gives an error code and brings itself to a stop insteagaging CoastPRO.
Seedocs. 38-1 at 12; 38-4 at 19.



replaced a broken handsénd seat spring on the subject pallet jdulee months
before the accidenthen reattached a roll pin in the hantil® days later Docs.
35 at 1;38-6 at 31.

B. The accident

When Harris began his $hion the day of the accide he performedhe
required daily checko ensure the pallet jaskas operating correctly. Doc. -3at
6, 15-16. See alsaloc. 384 at 17. Harris did not encounter angsueswith the
pallet jackduring hs daily check obbefore the accidentDoc. 383 at 18. While
working that day, just before the accidedgrris stopped the pallet jack, stepped
off it, brought the handle to a forfive degree angle, anengagedCoastPRO
Docs. 382 at 6, 14; 38 at27. The unit beeped twice to confirm tidmastPRO
mode. Doc. 38 at 27. Harris stoodo the side of thealletjack, andthen walked
to the front ofit to pick up merchandise Doc. 382 at 7 However, when Harris
turned back towards the palleck, he saw it comingowards him Doc. 383 at
27. The accidergginned his left ankle against a racksulting inlacerations and a
severelybroken ankle, which requiresix surgeries to mnstruct Id. at9-10.

DewayneBowden,who witnessed th accidenttestified that hesaw Harris
get off the pallet jack and activate CoastPRDoc. 382 at 6. While Harris was
picking up merchandise, Bowdesaw the pallejack moveforward, “[a]nd instead

of it going straight, it turned and pinn@darris] against the pallet and the rail



Doc. 382 at 5. Bowden stated that the pallet jack turned on its awthout any
triggering action byHarris Doc. 382 at 56, 16.

Immediately after the accident, Ron Musser, a maintenance mectdhe
warehousgconducted a full inspectioand tests onhe pallet jack. Doc. 38 at
1819, 2429. Musserfirst testedhow far the pallet jack could travel before
coasting to a stop in CoastPRfode by “running [the pallet jack] full speed,
hitting the CoastPRO, and jumping off itltl. at 2426.> Musser @termined that
the subjecpallet jack could travel approximately thigyx feet before coasting to
a stop in CoastPR@ode Id. at 25. In addition, “[a]fter extensive testingvith
the palletjack], . . . the throttle stuck just enough foto creep,” meaning that it
continued to move after it should haweasted ta stop. Id. at 27. Musser could
only get the throttle to stick and caube unit to creep forward if the pallet jack
was moving when he engaged CoastPRO. Doc6. 8343.

After conductinghis tess, Musserdisassembledhe pallet jack’shandle to
fix the sticking throttle, and he found that the “roll pin had moved[fvam its
holes]just a little bit, catching the plastic housing” of the throttle. Doet 38 28.
Musser replacedhe roll pinas a result Id. at 35. In addition, Musser has
conducted othetestingto determinewhy the pallet jack throttle may stick, and

he found that “[sJometimethe [toision] spring gets wedkafter a lot of usend

2 Musser guessed that Hardperateche pallet jack at full throttle when he jumped off it
prior to the accident based on how other operat@dtug pallet jacks. Doc. 38-6 at 25-26, 43.
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would not return the throttle to the neutral positioBeedoc. 386 at 3Q 33-34.
ConsequentlyMusserasked another employee to “order a bunch of spfings
at 33.
. ANALYSIS

Harris asserts alaim against Raymond based on his contention tthat
alleged defects in the design of the pallet jeaksed the accidenDocs. 1; 47 at
30. “Under the AEMLD, a manufacturer has the duty to design and mamgac
a product that is reasonably safe for its intended purposes and uses. However, the
manufacturer of a product is not an insurer against all harm that might be caused
by the use of the product, and [. . .] [p]roof of an accident and injury alone is
insufficient to establish fault under the AEMLD Verchot v. Gen. Motors Corp.
812 So. 2d 296, 360Q3 (Ala. 2001) (quotingBrooks v. Colonial Chevroldbuick,
Inc., 579 So. 2d 1328, 13382 (Ala. 1991)). To succeed on an AEMLD claim, a
plaintff must prowe that “the producat issue is sufficiently unsafe so as to render
it defective.” McMahon v. Yamaha Motor Corp., U.S.85 So. 3d 769, 772 (Ala.
2012). “[T]his is done by proving that a safer, practical, alternative design was
available to the manufacturer at the time it manufactured the allegedly defective
product.” Id. (citation omittedl.

Due to the *“‘complex and technical nature” of many produetspert

testimony is ordinarily requiretb prowe that a product is defectiveverchot 812



So. 2dat 303 (quotingBrooks 579 So. 2&t 1332) The producin this case is an
electricpallet jack composed of mechanical and electrical compgnehish are
unfamiliar tomostlay people Therdore, a lay juror would need thessistance of
expert testimonyo determine if the pallet jadls defective andHarris must rely
on such testimony to proves claim See Brooks579 So. 2d at 13334 (finding
that proving a defect iman automobile brake system requires expert testimony).
Raymond maintainghat Harris cannot provéiis case becausdis expert's
testimony is purportedly inadmissible. Doc. 30 at 1¥5. Consequently
Raymond’'s motion for summary judgmnieis inextricably intertwined with its
motion to excludehe testimony oDr. Benedict As a result, the court will begin
by addressinghe motion to excludebefore turningto the summary judgment
motion

A. Motion to Exclude Dr. Benedict'sTestimony

Raymond challengd3r. Benedict’'s testimony under Rule 702 of the Federal
Rules of Evidence.Docs. 32; 51. District courts must perform a “gatekeeping”
function when determining the admissibility of expert evidetweensure that
speculative, unreliable opinions do not reach the.juBaubet v. Merrell Dow
Pharmaceuticals, Inc509 U.S. 579, 5993 (1993) McClain v. Metabolife Int'l,
Inc., 401 F.3d 1233, 1237 (11th Cir. 200B)cCorveyv. Baxter Healthcare Corp.

298 F.3d1253, 125@11th Cir. 2002) However, “it is not the role of the district



court to make ultimate conclusions as to the persuasiveness of the proffered
evidence . .. Quite the contrary,Vigorous crosexamination, presentation of
contrary evidence, and céukinstruction on the burden of proof are the traditional
and appropriate means of attacking shaky but admissible evider@ei&t Tech.
DC-8, Inc. v. HurelDubois UK Ltd, 326 F.3d 1333, 1341 (11th Cir. 2003)
(quoting Daubert 509 U.S. at 596(alteraton in original omitted) But, “nothing
in eitherDaubertor the Federal Rules of Evidence requires a district court to admit
opinion evidence that is connected to existing data only byptee dixitof the
expert.” Kumho Tire Co. v. Carmichaéd26 U.S 137, 157 (1999).

To determine whether experntidenceis admissible under Rule 702, cart
in this circuitmustconduct a “rigorous threpart inquiry’ assessing whether:

(1) the expert is qualified to testifompetently regarding the matters

he intends to address; (2) the methodology by which the expert

reaches his conclusions is sufficiently reliabke determined by the

sort of inquiry mandated iDaubert and (3) the testimony assishe

trier of fact through the application of scientificedhnical, or

specialized expertise, to understand the evidence or to determine a
fact in issué.

Hendrix ex rel. G.P. v. Evenflo Co., In609 F.3d 1183, 1194 (11th Cir. 2010)
(quoting United States v. Fraziei387 F.3d 1244, 1260 (11th CR004). The
party offering the expert bears the burden of shoviynag preponderance of the
evidencethat the testimony satisfies each prong of the inquitg. (citation

omitted).
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To satisfy prong one, “a party must show that the expert has sufficient
‘knowledge, skill, experience, training, or education’ to form a reliable opinion
about the relevant issueHarvey v. Novartis Pharm. Cor®B95 F. Supp. 2d 1206,
1209 (N.D. Ala. 2012) (quoting Fed. R. Evid. 708ee alsd-razier, 387 F.3d at
1261. ‘Experience in a particular field is not enough to qualify an expert; the
expert must have experience with the issue before the cotiarvey 895 F.
Supp. 2d ail209 (citation omitted). But, a witness does not need to be a “leading
authority’ on the issa. Hendrix v. Evenflo Co., Inc255 F.R.D. 568, 578 (N.D.
Fla. 2009)aff'd sub nom Hendriex rel. G.P. v. Evenflo Co., In6G09 F.3d 1183
(citations omitted. Rather,'so long as the expert is at least minimailyalified,
gaps in his qualifications generally will not preclude admission of his testimony”
because such gaps go to the weight of the expert's testimony rather than its
admissibility. Id. (citation omitted.

To satisfy prondwo, a partymust show that‘the reasoning or methodology
underlying the [expert’s] testimony is scientifically valid ghthat[the] reasoning
or methodology properly can be applied to the facts sues” Seamon v.
Remington Arms Co., LLB13 F.3d 983, 988 (11th Cir. 2016) (quotibgubert
509 U.S. at 5933) (alteration in original omitted). To determine if expert
testimony is reliable, a court may consitddr) whether the expert'theorycan ke

and has beetested; (2) whether thheoryhas been subjected to peer review and
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publication; (3)the known or potentialrate of errorof the particular [] technique
and(4) whether the technique is generally accemteithe scientific community.”
McCorvey, 298 F.3d at 1256 (citinQaubert 509 U.S. at 5934). TheseDaubert
factors are not a “definitive checklist or test” for reliabilitipaubert 509 U.S. at
593, and he court has “substantial discretion in deciding how to test an expert’'s
reliability . . . ” Rink v. Cheminova, Inc400 F.3d 1286, 1292 (11th Cir. 2005)
(quotationomitted). See alsdKuhmo Tire Cq.526 U.S.at 152 (‘[W]e conclude

that the trial judge had considerable leeway in deciding how to go about
determinng whether particulagxpert testimony is reliahld.

“The Dauberttype analysis should not be used to disfavor expert testimony
grounded in experience or engineering practice rather than in pureifigcient
theory” RockhiltAnderson v. Deere & &, 994 F. Supp. 2d 1224, 1230 (M.D.
Ala. 2014) (quotation omitted).However, “if the witness is relying solely or
primarily on experience, then the witness must explain how that experience leads
to the conclusion reached, why that experience is a sufficierg tmat the opinion,
and how that experience is reliably applied to the faci®he trial court’s
gatekeeping function requires more than simply ‘taking the expert’s word for it.’
Frazier, 387 F.3d at 1261 (quaiton, emphasisand alteration in original omitted).

Finally, to satisfy pronghree,a party musshowthat the expert’s testimony

will assist the trier of fact determine a fact in issiéendrix 609 F.3dat 1194

12



This prong “‘goes pmarily to relevancg€ Seamon813 F.3d at 988 (quoting
Daubert 509 U.S. at 591).To be considered helpfuhe expert’s testimony must
“concern[]matters that are beyond the understanding of the averageisgn’
Frazier, 387 F.3d at 1262 (citingnited States v. Rouc@65 F.2d 983, 995 (11th
Cir. 1985)). See also Evans v. Mathis Funeral Home, ,I986 F.2d 266, 268
(11th Cir. 1993) &ffirming the exclusion oexpert testimony that was “within the
common knowledge of the jurors”)

Raymond challenges Dr. Benedict’s testimony on all three prargsing
that Dr. Benedictd not qualified, that his methodology et sufficiently reliable
andthat his specifiopinions will notassist the jury Seedoc.32

1. Whether Dr. Benedict isualified?

Raymondcontendghat Dr. Benedict is nafualified to testify as an expert
regarding the purported defects in the pallet jack or a safer alternatign desi
becauseDr. Benedict has no experience wighectric pallet jacks“and little
experiencewith forklifts generally’ Doc. 32at 2, 4, 13-15; 51 at 3 Indeed, Dr.
Benedict has never operated, desigmednanufactured an electric pallet jack, and
he admits that he is not an expert in the operation of an electric pallet jack. Doc.
384 at 56. Even so,Raymond’s argument is unavailirgenerallybecause it

improperly frama the issues before the court

13



Harris assertsn his complainthat defecs existin the design of the pallet
jack and its component parts, including tiegsion spring and roll pinDoc. 11 at
9. See alsaloc. 47 at 14. As Harris points out, Dr. Benedimtned a doctorate in
mechanical engineering, and he conducted graduate resedtble dgnamics and
kinematics of linkage and mechanical systems.” Doc&k 8813 17; 4714 at 10
Dr. Benedictalsohas approximately fifty years of engineering experieacel he
has designed, developed, and manufactured products that utilize torsion springs
and spring pins, which are similar to tteesionspring and pirusedin the subject
pallet jack. Docs. 38 at 17;384 at 7;47-14 at 10;47-22 at 711. Pu simply,
Dr. Benedics education and experience qualify him to testify about the allegedly
defectivedesign of the allet jack seeHendrix, 255 FER.D. at 578, andis lack of

experience with motorized pallet jacks is a matter for cross examination.

2.  Whether Dr. Benedict used sufficiently reliable methodokagy
reach his opinions?

Next, Raymond attacks Dr. Benedict's methodology aseliable because
Dr. Benedictdid not engage in a formal engineering process, perform any testing,
or inspect the pallet jackefore forming his opinions. Doc. 32 at, 3820.
Whether an expert teshis or her theories is just one factor in determintnipe
expert’'s methodology is reliableSee, e.g.Kuhmo Tire Cq.526 U.S. at 150.
Moreover, an expert may properly rely on testing performed by anattieidual.
See RockhiHAnderson994 F. Supp. 2dt 1237 (ejectingareliability attackbased

14



on an experfts failure to test his opiniobecauseahe expertform[ed] his opinion
based on facts and data [] derived from the work of others”) (c@eg. Motors
Corp. v. Jernigan883 So. 2d 646, @ Ala. 2003).

For his part,Harris notes that Dr. Benedict ddunot inspect or test the
handle or throttleassemblyof the subject pallet jack because Dollar General did
not preserve them, artdarris argues that Dr. Benedict properly relied uptrer
information available to himDoc. 48 at 125. Indeed, even thughDr. Benedict
failed to test his theoriesr inspect the pallet jackereviewed and analyzed the
following evidenceto develop his opinions for this case(l)the testimony
regarding Harris’s accident2) Raymond’s documents or drawings regarding t
roll pin, torsion spring, and redeseph torsion springand (3) Musser’'s post
accident investigatiofindings, including his findingthat the throttlestuck dter
several trials.Seedocs. 37-1 at 12;38-4 at5, 16,26, 31;38-5 at 29; 47-22 at 13
17. In addition, Dr. Benedict contends tha did not need to perform aoy his
own testing because “[t]he torsion spring and [roll] pin components are ‘simple’
components used by engineers in linkage and madystems,” and analysis of
those components does not involve “new or evolving scientific principbasg,”
only “application of longstanding and accepted principles of physics,

mathematics, engineering, kinematics, and dynamics.” De224t 1112.
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Basd on thisrecord Dr. Benedict reached his opinions regarding the pallet
jack’s torsion spring and roll pin by applying his education exgerience with
mechanical systems tbe tests performed by MussdRaymond’s design and-re
design of the torsion sipg, and the circumstances of Harris’s accident. In other
words, his opiniosarenot simply anpse dixitassessmentAs a result, the court
finds that Dr. Benedict’s failure to test his opinions or inspect a pallet jack does not
render all of his opilons inadmissible. Instead, those failures impact the wafght

any,a jury may assign his opinions

3.  Whether Dr. Benedict's specific opinions will assist the jury?
The court turnsnext to Raymond’s challenges to Dr. Benedict's specific
opinions and, inparticular whether these opinions would aid the trier of fact

a. opinion reqgardingHarris’s operation of the pallet jack

Raymond challenges Dr. Benedscopinionthat “Harris operated the pallet
[Jack] in accordance with the operating instructionsha operator and owner’s
manuals, docs. 385 at 9;38-4 at 21, arguing thddr. Benedict is not an expert on
motorized pallet jack operation and has never seen or operated the product. Doc.
32 at 5. But, one does not need to see or operate a product to opine on whether the
operator’s testimony is consistenithvthe instructions in the owner’'s manual.
Still, a lay juror careasily comparethe pallet jack’'s operating instructions with

testimony regardinghe accidento determine if Harris operated the pallet jack in
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accordance with the instructions. Consetlye Dr. Benedict'sopinion on this
point will not assist the juryand itis inadmissible under Rule 705eeFrazier,

387 F.3d at 1262City of Tuscaloosa v. Hacros Chem., |nt58 F.3d 548, 565
(11th Cir. 1998) (finding thathe court properly exclugd an expert’s testimony
when “the trier of fact is entirely capable of determining whether or not to draw
[the expert’s] conclusions without any technical assistance from [the expert]”)

b. accident reconstructioapinions

Dr. Benedict opinealsothat there are two possibleays thathe pallet jack
could havestarted movingvithout Harriss knowledgeafter Harris brought it to a
complete stop Docs. 384 at 2324; 4722 at 17. The first scenario involves
Harris stopjng the pallet jack by pshing the handle up or down, and then
engagng CoastPRO whilgéhe throttlewasstuck in a nomeutral position. Do
384 at 23 2526; 47-22 at 17 Alternatively,the second scenariovolvesHarris
bringing the pallet jack to stop by plugging steppng off the pallet jackengagng
CoastPROand then twishg the throttle “a little bit” after engaging CoastPRO.
Docs. 384 at 23-25, 27; 4722 at 17 Raymond argues thesapinions are
inadmissible because Dr. Benedict did not actually perform any accident
reconstructionthat his opinions are inconsistent with Harris’s testimony, and that

the first proposed scenarioould not have occurrdoecausehe pallet jack would

17



havegiven an error code arghut downif the throttle was stuckh a nonneutral
positionwhen Harris engaged CoastPRO mobDecs. 32 at 751 at6, n.1

Dr. Benedict concedes that ded not test his proposed accident scersario
and does not “have the information to actually confirm that [his first scenario
regarding the accidgntan really happeh Doc. 384 at 23, 26. Still, Dr.
Benedict asserts that he coudhch his opiniofbased on the witness accoyrite
manuals for the pallet jackand hisown “extensive electrical and mechanical
engineering experience regarding how the subject pallet jack operated from an
electrical enmeering, mechanical engineering, and aaddeeconstruction
standpoint . . .”. Doc. 47-22 at 17.In addition,contrary to Raymonrd contention
about the error code and the pallet jack shutting dd®aymonds corporate
representative, Robert Kerilggstified thatwhen the throttle is in a nomeutral
position thenthe pallet jack will give an error code and shut daty if an
operator engages @stPRO mode by hitting one of the jog triggebDoc. 381 at
12-13. He did not testify thathe pallet jack will shut dowif an operatopustes
one of the CoastPRO button&ee id In fact, Kerila indicated that aoperator
could engage GstPRO mode enthe throttleis in a nonneutral positionby
pushing one ofite CoastPRuttons Seed. at 36. Thus,the accident coultdave

occurred in accomhce withDr. Benedicts first proposed scenario
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As for the secondproposedscenario althoughDr. Beredict a&knowledges
thatit is inconsistent with Harris’s sworn testimotiat he did not turn the throttle
after switching the pallet jackio CoastPRO modeseedoc. 384 at 25 27, that
discrepancy goes to the weight of Dr. Benedict's pinrather than its
admissibility See Rugharty v. F.D.1.G.979 F. Supp. 2d 1353, 1358 (M.D. Ga.
2013) (citation omitted).Accordingly, basedrothe evidence before the coartd
Dr. Benedicts explanatiorof how heformedhis opinions, Dr. Benedid accident
reconstruction opinions are admissible under Rule &G@Raymonds arguments
are matters for crossxamination.

C. opinions regarding theoll pin design

Dr. Benedict criticizes the design of the roll piacause itislodgedfrom its
hole in the throttle assembly, which caused itcédch the plastic housingnd
interfere with the ability of the throttle to return to a neutral positféee docs. 38
4 at 11 13, 3Q 385 at 9; 4722 at 15 According to Dr. Benedict, a properly
designed rollpin would have prevented this scenarsege doc. 384 at 3Q and,
therefore, he opines that this defectilesigncaused Harris’s accidemt. at 10.
Raymond argues #se opinions are inadmissible because Dr. Benedict
(1) does not know if the roll pin was in the same conditae when it left
Raymond’s control(2) did not test his opinion or his proposed alternative design,

ard (3) is unfamiliar with the allegedly defectively designed roll pin in the pallet
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jack. Doc. 32 at®. Many of Raymond points are weltaken: Dr. Benedict did
not know that the roll pin was “peenéar staked into place, he has not seen a
picture d the roll pin used in the 8400 pallet jatknd he could not say if Dollar
General maintenance employdesd replaced the roll pihor if those employees
properly reattached the pwhen theyepaied the pallet jack fewmonths before
the accident Doc. 384 at 11-13.

However Dr. Benedict has used and designeabll pins for other
applicationsand he is familiar with how roll pins wollased on his understanding
of physics and mechanical engineerinfocs. 384 at 11 47-22 at 56, 15 Dr.
Benedct explains that slotted spring pins, such as the roll pin in the pallet jack, are
simply pieces of metal “rolled into a tube” with the edges close togethibe gpn
can be compressed to fit tightly into a small h@ech that the compression force
betweenhe hole and the spring pin causes the pin to press outward on the hole” to
hold the pin in place. Docs. 42 at 6, 15; 38l at 30 Based on his experience,
Dr. Benedict opines that a slotted spring pin may weaken oveyrhmeh would
allow the pin andhe parts it holds together to mowas Musser observeth his

postaccidentesting of the pallet jackld. at 1516. Therefore, Dr. Benedict states

% No drawings of the roll pin exist. Doc. 47-19 at 2.

* Raymond’s arguments regarding whether the rollvpés substantibly altered prior to
the accident are addressed in Part IlI(B)ififya.
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that a slotted spring pin, such as the roll pin at issue, is “not ideally suited for long
term use on componentslgect to torque loads.See idat 15.

Also, Dr. Benedictrelied on hisunderstanding of spring pirsd Musser’s
test resultdo opinethat a solid press fit pin secured with Loctite adhesive is a
feasible alternative desighat waild havepreventedheroll pin from moung out
of position to interfere with the movement of the throttle. [R&5 at 10. In
addition, Dr.Benedict based his proposed alternative design on his experience
designing machines or products that utilize similar pbsc. 4722 at 710.

Basedon this recordDr. Benedict’'s opinions about the roll pin’'s design are
sufficiently reliable, and Raymond’s criticisms of Dr. Benedict's opinions are
matters for crosgxamination. SeeDaubert 509 U.S. at 596 (“[Ylgorous coss
examination, presentation of contrary evidence, and careful instruction on the
burden of proof are the traditional and appropriate means of attacking shiaky bu
admissible evidence.”).

d. opinions regarding thé&orsion springdesign

Next, Raymond challenges Dr. Benedscbpinions about the torsion spring
design. Doc. 32 at-20, 1720. Accordingto Dr. Benedict the torsion springn
the pallet jack was defectively designed because it did not maintain the force
needed to return the throttle to a neutral position. Do& 88910. Dr. Benedict

contends thaRaymond should haveeattreatedthe torsion springothat itwould
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retain the force required to consistently return the throttle to a neosiion and
he opines that heat treated spring coulthveprevented the accidenDocs. 384
at 3133, 385 at 10; 371 at 12 To formulate his pinion, Dr. Benedict reliedn
part ondocuments regardingaymond’sre-design of the torsion springdoc. 385
at 3, #8. Specifically, Raymondedesigned theallet jack’s torsion springn
2013based on warranty reports regarding broken sprimgspring failures, and it
began heat treating the torsigiringsfor its pallet jacks. Docs. 3B at 8; 4710 at
2. Dr. Benedictcontends thaRaymond’s documestregarding the redesigghow
that the original torsion springs were failing, ahdt he did not need to do any
testing to understand that Raymoheat treated the redesigned springs so they
would last longer. Doc. 4Z2 at 16.

In response to one &faymonds attacks to his opinion, Dr. Benedict admits
that he redesigned torsion rapg and the original spring havdentical spring
constants, or “K values,” whi¢in layman’s termsis a measure ahe stff nessor
strength ofthe spring. Seedocs. 384 at 32;47-22 at 13 However Dr. Benedict
testified thata heat treatedpring will not weaken over timewhich is why“you
really need to have [a torsion spring] that’s heat treated .Doc. 384 at 31. See
alsodoc. 4722 at 1415. Dr. Benedictadded thabased on Musserjgostaccident
findingsthat the pallet jack’s throttle had an intermittent problem with stickiag,

believes that a heat treatemfrdion springcould have overcome the probleand
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returned the throttle to neutral even if the roll pin moved out of place a [dthes.

384 at 32 34 Therefore,he opines that the throttleowld have returned to a
neutral position and the accident would not have occurred if Raymond used a heat
treated torsion spring in the subject pallet jaSkeedoc. 385 at 10.

Although Raymond admits that it redesigned its torsion spand began
heat treating the springfter reportsof spring failuresit challenges Dr. Benedict’s
opinions regarding the torsi@pring, arguing thaDr. Benedictdoes not knowf
the pallet jack’s throttle contained the original tbe redesigned springciting
maintenance records showing that Dollar General replaced ketbieat spring”
in the months before the accident. Doc. 32 at 9197 This contention is
unavailingbecausgbased on the recordihe seat spring a different compnent
than the torsion springSeedocs. 47-16 at 24; 47-18 at 23. Consequently, the
maintenance recordi® not suggeghat Dollar General replaced the torsion spring
before the accidentin addition, Raymond’s expert testified that the torsion spring
would probably lastlonger than the four years the pallet jack had been in
operation which suggests the pallet jack contained theimalgtorsion spring
Doc. 4715 at 35. In light of this evidenceand based on Dr. Benedist
explanations about how he reached his opinion, the court findBthBeredict's
opinions regarding thdorsion springs design are sufficiently reliable to be

admissible under Rule 702
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e. opiniors regarding Raymon& failure to recal the
torsion spring

Dr. Benedict opinesextthat Raymond should have recalled the allegedly
defective torsion spring and that such a recall could have prevented Harris’s
accident andnjury. Doc. 385 at 10. Raymond argudisat theseopinions are
inadmissible because Alabama law does not recognize a duty to recall and Harris
does not make “any such allegation or claim in his Complaint.” Doc. 32Ht,10
20-21. The court agrees.Becausethere is noduty to recall,see lampley v.
Bridgestone Firestone, Inc1992 WL 12666661, atl*(M.D. Ala. Mar. 31, 1992)
(citation omitted), and Harris is not pursuing a failtoeecall claim, doc. 48 at
25, Dr. Benedict’'s opinionsegarding aecallare irrelevant and will not assist the
jury to determine a fact in issue. As a result, Dr. Benedietsall opinions are
inadmissibleunder Rule 702and, in fact, would alsoebinadmissible under Rule
403 a unduly prejudicial

f. Raymond should have equipped the pallet jack with an
audible alarm

Finally, Raymond challenges the admissibilityDof Benedict's opinion that
it should have equipped ip&llet jacls with “audible alarmathat operated when the
motorized pallefjack] was mwing in CoastPRQOmode” to warn operators about
“‘unintended movement of the pallet [jack].” Doc. 32 atlP] 16. See alsodocs.
385 at 11; 384 at 38. Dr. Benedict admits that leid no research about the use of

audible alarms in a warehousd that there are potential downsides to having
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audible alarmin a warehousesettingwheremultiple alarmssounding at oncean
cause confusian Doc. 384 at 39. Moreover,a juror's common sense could tell
her that an audible alarm may have alerted Harris that the pallet jack wagmovin
and “matters of common sense typically do neguire or allow for expert
testimony.” Rosenfeld v. Oceania Cruises, In682 F.3d 1320, 1331 (11th Cir.
2012)(Tjoflat, J., dissenting(citing Evans v. Mathis Funeral Home, In896 F.2d
266, 268 (11th Cir. 1993))As a result, this opiniowill not assist the trier of fact
and is imdmissible under Rule 702.

B. Motion for Summary Judgment

Raymond argues that it is entitled to summary judgment because (1) Harris
cannot prove the existence of a defect or that the alleged defect causgarirs
without expert testimony, (2) Harris cannot prove the pallet jack was substantially
unaltered, and (3jarris’s own negligence contributed to the accident. Doc. 30.
As discussed above, Harris has introduced admissible expert testimony regarding
defects in thepallet jack’s roll pin and torsion spring that allegedly caused his
accident. See Section lI(A)(3)(c)-(d), supra Consequently, Raymond is not
entitled to summary judgment based on an absehadmissible expert testimony
As explained below, Raymond is also not due to prevail snother two

arguments
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1. Whether the pallet jack was substantially unaltered

Raymondargueshat Harris'sclaim fails becausbe cannot prove the pallet
jack was “substantially unaltered” between the time it left Raymond’s control and
the acident Docs. 30 at 1013; 52 at 25. To prewail on his AEMLD claim,
Harris bears the burden of provititat the pallet jack “was substantially unaltered
when used by him . . . Verchot 812 So. 2d at 301 (quotirfgrooks 579 So. 2d
at 133121) (emphasis in original omitted). “However, the mere fact that a
product has been altered or modified does not necessarily relieve the manufacturer
[] of liability,” Sears, Roebuck & Co. v. Hasri630 So. 2d 1018, 1027 (Ala. 1993)
(citation omitted), anda marufacturer remains liable if an altei@ti or change is
foreseeable,Clarke Indus., Inc. v. Home Indemn. C891 So. 2d 458, 462 (Ala.
1991) (citingBeloit Corp. v. Harrell 339 So. 2d 992 (Ala. 1976)).

Raymond asserts th&ollar Generdls maintenanceecords which show
that the warehouseeplaced the handle and a spring for the pallet jack before the
accident provethat the pallet jack was not substantially unaltered. Doc. 30-at 11
13. Indeed, as discussed above, maintenance records establish thatra Dolla
General eployee replaced a broken handle and a seat spring on the pallat jack
few months before the accidertbeedoc. 35 at 1. However, Musser testified that
the broken handle the employee replaced was “[t]he little grab handle” on the

outside of the throttle asmbly i.e., a throttle twist grip, andlot the entire handle
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with the throttle assembly itself. dd. 386 at 17 Musser’s testimony is supported
by the work order related to the repafieedoc. 4720 at 2. Similarly, the records
reveal that an empyee replacea@ “seat springin the pallet jack-not the torsion
spring at issueSeedocs. 4716 at 34; 47-18 at 23. Thus, the repair recorbielie
Raymond’s contention that the pallet jagls substantially altered.

Next, Raymond points to evidence of Dollar Generds quarterly
preventative maintenance @ogue that Harris cannot prove theallet jackwas
substantially unalteredDoc. 30 at 11. Téquarterly maintenance includes taking
the pallet jack’s hatie apart to inspect its componenidoc. 386 at 58. Dollar
Generdls maintenacerecords howeverdo not reflect that either the pallet jack’s
throttle assembly or any of its component parts were replaced prioe sxtident.
Seedoc. 35 at 1.In addition, Raymond’s expetestified that the “torsion spring
would probably [last] longer than the time the [pallet jack] had been in operation.”
Doc. 4715 at 35 This evidencebelies Raymond’s assertion thidarris cannot
show thathe pallet jack was substantially unaltered

Moreover, the record shows th&ollar General’'s mechanics utilize
maintenance repair manug@i®vided byRaymond Seedocs. 4712 at 2526; doc.
381 at 32. Providinghose manuals to ownedf its pallet jacksndicatesthat

Raymond expects and could reasonably foresee that they would pegfmaims on

the pallet jacks. Accordinglyevidence that a Dollar General mechanic reattached
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the throttle assembly’s roll piseedoc. 35 at 1does not prove that the pallet jack
was substantially altered at the time of the accidesge CGarke Indus., Inc. v.
Home Indemn. Cp591 So. 2d at 462

Based on this record, Rayntbhas not established thdarris cannot prove
that the pallet jack was substantially unaltered at the time of the accident. Rather,
viewing the evidence in the light most favorable to Harrigjeauine issue of
material facexistson this issue

2. Whether Harris was contributorily negligent as a matter oP law

Raymond argueslso that Harris's own negligence contributed to the
accident. Docs. 30 at 1618 52 at 610. Under Alabama law, a plaintiff's
contributory negligence precludes recovery for an AEMLD claiicMahon 95
So. 3d at 773 (citingdannah v. Gregg, Bland & Berry, Ina840 So. 2d 839, 860
(Ala. 2002)). “A plaintiff is contributorily negligent in handling a defective
product when he or sHails to use reasonable care with regard to that product.”
Haisten v. Kubota Corp.648 So. 2d 561, 565 (Ala. 1994). “The question of
contributory negligence is normally one for the jury. However, where the facts are
suchthat all reasonable persons shweach the same conclusion, contributory
negligence may be found as a matter of laldnnah 840 So. 2d at 86(Litation
omitted) “To establish contributory negligence as a matter of law, a defendant

seeking summary judgment must show that the plaintiff put himself in danger’'s
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way and that the plaintiff had a conscious appreciation of the danger at the moment
the incident occurred.”ld. (citation omitted). The defendant mustio more than
establishthat “the plaintiff faled to exercise reasonableea the defendant must
also “establish by undisputed evidence a plaintiffs conscious appreciatio
danger.” Hannah 840So. 2dat 861 (citingH.R.H. Metals, Inc. v. Miller833 So.
2d 18 (Ala. 2002) (distinguishing the proof required to establishribatary
negligence as a matter of law from the jury’'s consideration of contributory
negligence).See alsdlell v. Terex Corp.962 So. 2d 174, 180 (Ala. 2007T be
evidentiary showing required to obtain a summary judgment on the basis of []
contributay negligence is very demandiiig.

Raymond argues that Harris was negligent bechasaolatedsafety rules
by (1) walking in front on the pallet jack, rather than beside it, with CoastPRO
engaged; (2hot paying careful attention to the pallet jack whenwas picking his
order immediately before the accidesnd(3) not leaving enough space to prevent
him from being trapped by the pallet jack and nearby objdotsc. 30 at 1718.
See alsadoc. 384 at 23° But, even if Harris violated safety rulesthat is not
sufficient to establish that he had ansoious appreciation of dangerarris

testified that he brought the pallet jack to a complete stop beforéabedg in

® Harriss contention thathe contributory negligencéssue is‘limited to evidence of
whether [Harris] misused the throttle handle to contributetdosticking” doc. 47 at 32
(emphasis in original omittedimisses the mark The product at issue is the pallet jack as a
whole, ancevidence regarding Harris’s operation of the pallet jack is relevant
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CoastPROmodeand walked to the front of it to pick up merchandiaed aco-
worker confirmed that Harris stopped the pallet jack before the accident. Decs. 38
2 at 14; 383 at 27. In addition, Raymond’s own expert admitted that a pallet jack
operator would not expectpallet jack in CoastPR@odeto moveforwardon its
own and that an operator could walk in front of a pallet jack & thnit was
completely stoppedDoc.47-15 at 16 40. Based on this record, Raymohas not
establisled that Harris consciously appreciated the danger he faced at the moment
of the accident. As a result, the issue of contributory negligerfoe ajury.
IV. CONCLUSION

For the reasons explained above, Raymond’s motion to exclude the expert
testimony of Charles E. Benedict, Ph.D., d82, is due to be granted in part.
Because qestions of material facexist regarding Harris's AEMLD claim,
Raymond’s motion for summary judgment, d@€, is due to be denied. A
separate order will be entered.

DONE the21stday ofDecember, 2018

-—Asladu-p M-Hw-—__

ABDUL K. KALLON
UNITED STATES DISTRICT JUDGE
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