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MEMORANDUM OPINION

PetitionerJoe Herman Reitlled this action for a writ ohabeas corpygro
se challenginghis 2012 convictionfor capital murder in Jefferson Court@jrcuit
Court Doc. 1 On October 3, 2018, the magistrate judge enteredpart and
recommendatiopursuant t®28 U.S.C. § 636(b), recommending that habeas relief
be denied Doc. 222 Reid has filed timely objectiors to the report and
recommendation Doc.24.

Reid objects to both factual and ledaidings by the mgistrate judge.
Specifically, he asserthat the magistrate judge erred by finding théit) “[t] hey
devised a plan to rob Murphy, and French told Daniels to call Murphy;” and
“Williams . . . testified at the Rule 32 hearing that French told him Reid had
nothing to do with the Murder of Murphy, and that only French, Monica, and

Meosha were involved,'doc. 24at 1, 4 and(2) the prosecutor did not know that
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witness Percy Johnsdgave perjury testimony before the jury at Reid’s ttiadl.
at 5 Reed also challenges the magistrateggiadbnthe findings on hisBrady and
Giglio claims id. at 13 andon his sufficiency of theevidence claim on its merits,
Id. at 15 The courtaddresseReid s objectionsn turn.

As to Reid’s objectionbased on thesummary ofbackground factsRead
objects tathe statementhat“[t] hey devised a plan to rob Murphy, and French told
Daniel to call Murphy antiave him meet her at Cloverdale ApartmeéntSoc. 24
at 1. This statements a summary of testimony, taken from the Alabama Cafurt
Criminal Appeals’ opinion.Seedoc. 22 at 2 n.3. The magistrate judge noied
Reid disputed this statement, having told police he went home difipping
Frenchoff to meetDaniel and SimsId. at 4, n.5and n.6 The testimony cited by
Reid,i.e.,Daniel's testimonythat“[she]called the victim to Cloverddlg [French]
had the gun to scare him to rob hjjn[] Reid drove the vehicle, arj8ims] stood
on the side walk wherpshe]was” doc. 24 at 2does not refute thgatemento
which Reid objects.

Moreover, Reid s reliance onwiggins v. Smith539 U.S. 510 (2003)s
misplaced Wigginsconcerned “tactical” decisions of defense calinggarding
the presentation of mitigating evidence upon sentencing and whether such
decisions fell into the ineffective assistance of counsel categduly.at 54.

Accordingly, this objection iI©VERRULED.



Reid next objects to the magistrate judge’s conclusion that Edwin Williams
testified at the Rule 32 hearitigat Frenchtold Williams that Reid had nothing to
do with the murder of Murphy, and only Fren8uns andDaniel were involved.

Doc. 24 at 4. Reid assettsatthe correct testimonis that Williams said “Reid

was a little punk, he didn’t want to do what he wanted him to do, you know, what
he do and all that. He didn’t want to go rob the guy With.” Id. at 5 Reid
citesthe record correctlyjoc. 1810 at 163, but fails to assert any impact from the
magistrate judge summay of Williams’ testimony. Moreover, Williamalso
testified that‘[French] said he didn't it was just him and the two g&;l[Daniel]
and[Sims]. | mean . . He said[] Reid was a punk because Hidn't wantto do
nothing.” Doc. 1810 at 166167. Because Reid fails to demonstrate how
summarizing this testimony affected the magistrate judge’s recommendation, this
objection iIsSOVERRULED. For the same reasons stated above, Reid’s citation to
Wiggins v. Smithsupra does not assist him in any way.

Reid also objed to thefinding that he failed to demonstrateéhat the
prosecutors at trial knewhat Percy Johnsontestified falsely Doc. 24 at 5. In
support of thisbjection Reid cites to Johnson’s trial testimypwherehe asserted
he learned of the reward money from a detective in the case, as compared to
Johnsors Rule 32 hearing testimorthat “lI actually saw the reward on a pager

Id. at5-7. Reid argues ib testimonydemonstrates thalhe prosecutors knethat



Johnson was motivated by the reward money when he testified in Reid'ddrial.

at 8. At trial, defense counsel asked Johnson numerous questions about the reward
money, platg before the jurydohnson’s hope of receiving the money in exchange

for his testimony Seedoc. 185 at 184187. Although Reid claims Johnson’s
testimony at the Rule 32 hearing establishes violatiofrady v. Maryland and

Giglio v. United State$ he fails todemonstrate any factual basis for this claim.
Consequently his objection iOVERRULED.

Within this same objection, Reid also objects to the magisjuakges
finding that neither Johnstn nor Willlams’ Rule 32 hearing testimony
contradicted Danié&$ trial testimony. Doc. 24 at 8. Daniel testified at trial that
Reid droppedher, French,and Sims off on 11 Street,and Reid then waited there
until theyreturned. Doc. 18 at 76 If anything,rather than supporting finding
of “actual innocenceas Reid alleges, Johnson recanting his testimony that he saw
Reid’s car inthe Cloverdale Apartments parking lot supports Ddsidrial
testimony that Reid’s car was never in thatt Seedoc. 2 at 11. Thus,this

objection iISOVERRULED.

! Brady held “the suppression by the prosecution of evidence favorable to an accused upon
request violates due process where the evidence is material eithedt ¢ tupunishment 373
U.S. 83, 87 (1963).

2 Giglio clarified that “deliberate deception of a court and jurors by the presentétfais®
evidence is incompatible with ‘rudimentary demands of justice.” 405 U.$15301972).
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Reid also assertsthe magistrate judge erred by considering Reid’s actual
iInnocence claim as an ‘“insufficient evidenc&im, instead ofaln] actual
Innocence to excuse the procedural defaulldc. 24 at 11. The magistrate judge
held that Reid’88radyandGiglio claims were procedurally defaulted becaRks&l
failed to raise them in state court. Doc. 22 at 1mddyHouse v. Be]l547 U.S.

518 (2006), a claim of actual innocence may ex@ipeocedural default Id. at

522. The magistrate judge considered Reid’'s claim of actual innocence in the
exact posturd&reid now asserts it should have been considered. Doc. 2214.16
Moreover, although the magistrate judge determthatiReid’'s new evidence did

not establish “actual innocencehe still considered Reid’s claims on their merits.
See idat 35. Accordingly, Reitls objections OVERRULED.

Reid objects to the magistrate judge’s determination on the merits of his
BradyandGiglio claims. Doc. 24 at 13. As t&iglio, Reid asserts thdohnsons
requestfor the reward money fronvarious prosecutors and detectivesid his
subsequentecaning of his materialtrial testimonydemonstrat@ Giglio violation.

To prevail on aGiglio claim, a petitioner must prove: “(1) the prosecutor
knowingly used perjured testimony or failed to correct what he subsequently
learned was false testimony; and (2) such use was material [,] i.e., that there is any
reasonabldékelihood that the false testimony could have affected the judgment” of

the jury. Ford v. Hall, 546 F.3d 1326, 1332 (11th Cir. 2008) (internal quotation



marks omitted). Even taking Johnson’s assertiethat he lied at trial when he

testified he saw Reldl car in the Cloverdale Apartments’ parking—teds true,

nothing in hissubsequentecantingdemonstrateshat the prosecutor knowingly

used perjured testimony. Johnson’s testimony that he wanted the reward money

was clearly before the juryseee.g, doc. 185 at 184187, and no evidence

supports a finding that the prosecutor knew Johnsahureler oath to get the

reward money. Rather, Johnson’s motivation for testifying was a factor for the

jury to weigh when assessing his credibilitgeee.g., United States v. Matthews

431 F.3d 1296, 1312 (11th Cir. 2008)€"jury wasentitled to believe as much or

as little ofthe witnes®s’ testimony as itdundcredible.); U.S. v. Chastain198

F.3d 1338, 1351 (11th Cir. 1999) (To the extent thditipeer's argument

“depends upon challenges to the credibility of witnesses, the jury has exclusive

province over that determination . .”);.U.S. v. Lopez985 F.2d 520, 524 (11th

Cir. 1993) (citingJacobs v. Singletary©52 F.2d 1282, 1287 n.3 (11th Cir. 1992)

(stating that only the “knowing use” of perjured testimony violates due process).
Moreover, Johnson’s Rule 32 hearing testimony tat long after the trial

he saw a car similar to Reid’s in the neighborhaekich made him reconsider

whathe saw the night of the murdeRoc. 1810 at 1516. This testimony could

not have existed at the time of tridNothing in Reid’s habeas pleadings raises a

viable claim unde6iglio. Reid’s objection on this basis@®3/ERRULED.



Reid’s arguments based Bnady, which essentiallyepeatshe sameGiglio
claimargumenti.e.,that because Johnson specifically requested the reward money
and later recantedhis trial testimony, “[tlhe Magistrate Judge committed error by
failing to find the prosecution and it[gjgents suppressed favorable exculpatory
material evidence of Percy lusoij’'s] false testimony doc. 24 at 15, also falil
Brady requires only that theprosecution disclose evidence favorable to the
defendant. Rimmer v. Sec'y, Bl Dep’t of Corr, 876 F.3d 1039, 1053 (11th Cir.
2017) (citingBrady, 373 U.S. at 8§/ Bradydoes not require prosecutors to know
at trial that a witnesses may later change his testimony. Nothing irsReid
arguments or citations to the trial recaleimmstrate that, at the time of the trial,
the prosecutors withheld exculpatory evidencEhus,Reid’s objections based on
BradyareOVERRULED.

Finally, Reid asserts #t the magistrate judge erred lojyscussing his
insufficiency of the evidence claim undsgtge, rather than federal, law. Doc. 24 at
15. According to Reid, this violatethe Due Process Clause of tReurteenth
Amendment andlackson v. Virginia443 U.S. 307 (1979) The magistrate
judgeés findings in the report and recomnaationbelie thiscontention

A conviction without evidence from which a rational trier could have
found all of the essential elements of the offense beyond a reasonable

3 As noted by the Eleventh Circuit in no uncertain termBrieston v. 8c'y Florida Dep’t of
Corrections the failure to raise this claim in state court bars a petitioner from bringingra cla
underJackson v. Virginian a federal habeas petitio@85 F.3d 449, 456-57 (11th Cir. 2015).
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doubt violates the Due Process Clause of the Fourteenth Amendment.
Jackson v. Virginia 443 U.S. 307, 319 (1979). In performing an
analysis undedackson a court looks to state law to determine the
elements of the offense but the minimum amount of evidence required
to meet due process standards as it relates to proving those elements is
purely a matter of federal law.Coleman v. Johnserb66 U.S. 650,

655 (2012). However, Reid presented his sufficiency of the evidence
argument to the Alabama Court of Criminal Appeals in terms of
whether, pursuant to § 421-222, Alabama Code 1975, evidence
comroborated the testimony of Daniel sufficient to sustain his
conviction. (Doc. 55 at 31, 38, 483). This court may not grant
habeas corpus relief for violations of state l&ee Preston/85 F.3d

at 45859 (defendant failed, for purposes of exhausteguirement
under 8§ 2254(b), to give fair notice to the Florida state courts that his
insufficiency-of-the-evidence claim was based on federal due process
principles where he only cited stdtev cases and did not cite the
United States Constitution or rely on federal caselaiW®where in

his arguments to the appeals court did Reid refer to “due process,” and
particularly not as it relates to the federal constitution or federal due
process rights unddackson

Even if Reid could establish he raised a federal due process challenge
in state court, he fails to show that the Alabama court’s determinations
concerning the trial evidence, Daniel's credibility, and the exclusion
of Johnson’s testimony, were “contrary to or involved an
unreasonable application aflearly established Federal law, as
determined by the United States Supreme Court, oibased on an
unreasonable determination of the facts in light of the evidence
presented in state courtDunn v. Madison___ US.  ,138 S. Ct. 9,

11 (2017). Federal law has no requirement that accomplice testimony
be corroborated, thus Reid’s challenge to the sufficiency of the
evidence on this ground does not support a grant of habeas Bxdief.
e.g., Craig 127 F.3d at 1044taylor v. Dunn 2018 WL 575670%60
n.107) (S.D.Ala. Jan. 25, 2018) (the federal constitution has no such
requirement; therefore, this line of argument is unavailing for § 2254
purposes (citingHallford v. Culliver, 379 F.Supp.2d 1232, 1278
(M.D. Ala. 2004) (“The short legal answer to this claim is that there is
no constitutional requirement that the testimony of an accormplice
witness be corroborated.”)). Thus, even if the Alabama Court of
Criminal Appeals was simply wrong in its determination that Daniel’s
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testimony was sufficiently casborated under state laseedoc. 756
at 1420), this provides no basis for federal habeas relief.

Doc. 22 at 4819. As is evidenct, contrary to Régl contentia, the magistrate
judgeaddressdhis claim undefederal law

As the magistrate judge noteldeid fails to demonstrate that the Alabama
Court of Criminal Appeals aésion “was contrary to, oinvolved an unreasonable
application of clearly established Federal IAver “was based on an unreasonable
determination otthe facts.” 28 U.S.C.§ 2254(d)(1). Under Jackson a habeas
petitionermay be granted relief only if “no rational trier of fact court have found
proof of his guilt beyond a reasonable doul®ieston v. Sec'y, Fla. Dep’'t Carr
785 F.3d 449, 46(11th Cir.2015. *“Jacksonclaims face a high bar in federal
habeas proceedings because they are subjesbttayers of judicial derence’
Coleman v. Johnsgb66 U.S. 650, 65(2012):

First, on direct appeal, it is the responsibility of the junot the

court—to decide what conclusions should be drawn from evidence

admitted at trial. A reviewing court may set aside the jigyerdict

on the ground of insufficient evidence only if no rational trier of fact

could have agreed with the juryAnd second, on habeas review, a

federal court may not overturn a state court decision rejecting a

sufficiency of the evidence challenge simply because the federal court

disagrees with the state courthe federal court instead may do so

only if the state court decision was objectively unreasonable.
Id. (citations and quotations omitted).

“[T]he only question undedacksonis whether [the jurys] finding was so

insupportable as to fall below the threshold of bare rationality,” and the state
9



courts determination that it was not “in turn is entitled to considerable deference
under AEDPA.” Preston 785 F.3d at 463 (quotingoleman 566 U.S. a656). In
other words, e test undedacksons a limited one, and it does not require that the
evidence rule out every hypothesis except that of guilt beyond a reasonable doubit.
Id., 443 U.S., at 326:The simple fact that the evidence gives some support to the
defendaris theory of innocence does not warrant the grant of dsabelief.”
Wilcoxv. Ford 813 F.2d 1140, 1143 (11th Cir. 1987).

To determine whether th&acksonstandard has been met, tb@urt must
consider theessential elements of the crime as defined by state \Aflcox v.
Ford, 813 F.2d 1140, 1143 (11th Cir. 19871n Alabama, ® obtain a conviction
for capital murder, the state had to prame intentional murdemade capital
because the victim was shot while inside a motor vehicle, and/or murder
committed during a robbery in the first degredla. Code 88 13A-5-40(a)(2);
13A-40(a)(17). The evidence at trial clearly established thatrdigrMurphy was
shot in a cgrand that Murphy died as a resulfhe evidence at trial also clearly
establiked that the motive of the shooting was robbery. This evidence suffices for
purposes oflackson.Accordingly, Reid’s objections based on his insufficiency of
the evidence argumeate OVERRULED.

Having carefully reviewed and considered novoall the materials in the

court file, including the magistrate judge’'s Report and Recommendation and
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Reid’s objections thereto, the courbncludesthat the magistrate judge’s findings
are due to be and are hergdpOPTED and his recommendationASCCEPTED.
Reid’'s djections ar®OVERRULED. As a resulf the petition for writ of habeas
corpus is due to bdenied and dismissed with prejudic&urther, because the
petition does not present issues that are debatable among jurists of reason, a
certificate of appealability is also due todenied See28 U.S.C. § 2253(cBlack
v. McDanie] 529 U.S. 473, 4885 (2000); Rule 11{a Rules Governing § 2254
Proceedings A separatéinal order will be entered.

DONE the26thday of November, 2018

-—Asladu-p g-llw-—__

ABDUL K. KALLON
UNITED STATES DISTRICT JUDGE
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