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U.S. DISTRICT COURT
N.D. OF ALABAMA

INTHE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

ANDREW LEVERT,
Petitioner,
Case No.: 2:18-cv-0608-MHH-TMP

V.

FELICIA PONCE,

e e ) ) ) ) e e d )

Respondent.

MEMORANDUM OPINION

On February 162018, Mr. Levert filed a petition for writ of habeas corpus
pursuant to 28 U.S.C. 241 in the United States District Court for the Central
District of California (Doc. 1, p. 1). Mr. Levert’s petitiochallenge thefederal
sentence impsed by another judge in this distnic case number 0&r-LSC-TMP.
(Doc. 1, pp. 1, 2).Consequentlyon April 16, 2018, the federal court in California
transferredMr. Levert’s petition to this court. (Doc. 4).

On May 9, 2018, the magistrate judge assigned to this aaszed Mr.
Levert to explain why the Court should not summarily disrtheshabea adion.
(Doc. 8). Mr. Levert responded by filirgmotion to stay (Doc. 10).

On July 13, 2018, the magistrate judge filed raport in which he
recommendedreating Mr. Levert'ss 2241petitionas one filecunder 28 U.S.C§

2255 dismissng the petition without prejudicefor lack of jurisdictionunder28
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U.S.C. 8§ 2244(b)(3)(A)anddenying Mr. Levert's motion to stay(Doc.11, pp. 3,
5, 6. The magistrate judge gave Mr. Levert notice of his right to oltgethe
recommendations(Doc. 11, pp6-7). To date, MrLeverthas not objeetdto the
magistrate judge’s report and recommendation.

A district court “may accept, reject, or modify, in whole or part figings
or recommendations made by the magistrate judge.” 28 U.S.C. § 636(b)(&)(C).
district court reviews legal conclusions in a reptetnovo and reviews for plain
error factual findings to which no objection is madearvey v. Vaughn, 993 F.2d
776, 779 n. 9 (11th Cir. 19933ee also LoConte v. Dugger, 847 F.2d 745, 749
(11th Cir. 1988)Macort v. Prem, Inc., 208 Fed. Appx. 781, 784 (11th Cir. 2006).

Based on its review of the record in this case, the Court finds no
misstatements of law in the report and no plain error in the magistrate judge’s
interpretition of Mr. Levert's habeas petitidnTherefore, the Court adopts the
magistrate judge’s report and accepts his recommendation.

The Cout will issue a separate final order consistent with this memorandum

opinion.

! The Court notes that after the magistrate judge filed his report, the Eleveniit Cwart of
Appealsdenied the petition foen banc rehearing inBeeman v. United Sates, a case that the
magistrate judge discussed in his rep@®9 F.3d 1218 (11th Cir. 2018Mr. Beemanrhasfiled
a petition for a writ of certiorari in the United States Supreme Cduré Eleventh Cauit Court
of Appeals docketed the writ petition on October 18, 2018. 871 F.3d 1215 (11th Cir. 2018).
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DONE this 13th day of November, 2018.

Wadito S Hosod

MADELINE HUGHESHAIKALA
UNITED STATES DISTRICT JUDGE
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