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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA

SOUTHERN DIVISION

VIRGIL ARMSTRONG, ET AL .,
Plaintiffs,

Case No.: 2:18-cv-0856-JEO
V.

CSX TRANSPORTATION, INC.,

Defendant.

MEMORANDUM OPINION

This case is beforeithCourt on Defendat’'s Motion to Transfer Venue
(Doc. 6). In its motion, Defendant seeks to have this case transferred to the United
States District Court for the Southern District of Alabama pursuant to 28 18S.C.
1404(a). The parties have consented to the jurisdiction ofGoigrt for the
disposition of the matterSee28 U.S.C 8 636(c) FeED. R.Civ. P.73(a). Upon
consideration of the pleadingsriefs,and relevant laythe Court concludes that

Defendant’s motion is due to lgeanted

! Also before theCourt is Defendant’s Motion to DismissSdeDoc. 18). While that motion is
fully briefed, it will remain fo disposition in light of the Qat’s decision to transfer this matter
to the Southern District of Alabama.
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l. Background

This case arises out Defendant CSX Transportation(sSCSX’)
performanceinderaJune 5, 1976 release agreement betviaiaintiff Virgil
Armstrong and CSX’s predecessor in interest, the Louisville and Nashville
Railroad Company‘CNRC"). (Doc. 1 atf 10). Dissatisfied with CSX’s
performanceinder the agreemesince January 2017, Virgil Armstrong and his
wife, Ann Armstrongfiled a complaint in the Circuit Court of Jefferson County,
Alabamaon May 3 2018. The thrust of the underlying action is tliafendant
failed to uphold its obligation under the release agreement by refusing to pay
Plaintiff Ann Armstrongfor providingcare to her husbandnstead, Defendant
intendsto provideand pay foprofessionahursing cardor Mr. Armstrong On
June4, 2018, Defendant filed a Notice of Removal of this action this C({idotc.
1).

Plaintiffs areresidens of Flomaton, Alabamawhich is locatedn the
Southern District of AlabamaDefendant CSX is ¥irginia corporation wi its
principal place of business in Jacksonville, Floriédaintiffs assertthat
negotation of the releasagreement imolved inthis caséegarnwithin the
territorial boundaries of the Minern District of Alabama and that least one
critical witness is located ithis District. Id. Defendant statehatall negotiatiors
of the releasagreenent werecentered irbouthern Disict of Alabama and that
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the operative incidents and critical witnesses are locatine iSouthern District
(Doc. 22). Defendant argues that a transfer to the Southern District of Alabama
would be most acavenientand would be in the interest of justicéhis Court
agrees.
1. Analysis

28 U.S.C8 1441 establishes federal venue in the district from which a state
actionis removed. See Hollis v. Florida Statgniversity, 259 F.3d 1295, 1300
(11th Cir. 2001).However, a removing defendant may seek a transfer of venue
under 28 U.S.C8 1404(a). See id(quotingHartford Fire Ins. Co. v.
Westinghouse Elec. Corg25 F.Supp. 317, 320 (S.D. Miss. 1989)T]hough
their removal precludes a challenge to venue as improper, defendants may still
attack this venue as inconvenieit’28 U.S.C.8 1404(a) provides'For the
convenience of parties and witnesses, in the interest of justice, a district court may
transfer any civil action to any other district or division where it might have been
brought.” Courts enjoy wide discretion in determining whether to transfer an
action to a more convenient forurA.J. Taft Coal Co. v. Barnhay91 F. Supp.
2d 1290, 1306 (N.D. Ala. 2003 hedeterminatiorof whether it would be proper
to transfer venueelies upon a twgart analysis: first, the court must determine
whether the case could have been brought in the proposed transferee district and

second, the court must then determine whether a transfer to that district would be



more convenient for the parties and witnesses and in the interest of jGse28
U.S.C.81404(a);see also Mede Cahaba Stable & Stud LL.GVashington
International Horse Show2010 WL 11614802, &6 (N.D. Ala. Feb. 2, 2010).

There is little to discuss regarding whether the Southern District of Alabama
couldhave been an appropriate venue for this actkhU.S.C8 1391(a)(2)
provides that, in a diversity action, a suit may be brought in “a judicial district in
which a substantial part of the events or omissions giving rise to the claim
occurred...” It is uncontestedhat herelease at issue was executethe
Southern District of Alabama and the alleged injury took pléatan the
territorial boundaries of the Southern District of Alabaidaither party expressly
disputes that the matter could hareperlybeen brought in the Southern District
of Alabama; therefore, the analysis hinges on the second consideration
convenience

Thus, the consideration that remains is whether a transfer would be
convenient for the parties and witnesses and would be in the interest of jlistice.
make this determination, courts often rely on a number of fa¢igrthe plaintiff's
initial choice of forum{(2) the convenience of the parti€3) the convenience of
the witnesseg4) the relative ease of access to sources of pi@othe availability
of compulsory process for witnessg), the location of relevamocuments(7)

the financial ability to bear the cost of the change in venug(@niuial efficiency.



C.M.B Foods, Inc. v. Corral of Middle Georgid96 F. Supp. 2d 1283, 1286
(M.D. Ala. 2005). The general rule is that tfplaintiff's choice of forum should
not be dsturbedunless it is clearly outweighed by other consideratiofse
Robinson v. Giamarco & Bill, P.G4 E3d 253, 260 (11th Cir. 199&lowever,
the weight of the plaintiff's choice is lessened when the chosen forum is not the
plaintiff’ s home forum as is the case heSeeHutchens v. Bill Heard Chevrolet
Co, 928 F. Supp. 1089, 1091 (M.D. Ala. 199&ven so,tiis the movant’s burden
to establish that the proposed alternative forum is more conveimerd.Rioch
Corp., 870F.2d 570, 5723 (11th Cir. 1989) Defendant has met this burden.
Defendant argusthat severalactors favor a transfer to the Southern District
of Alabama Mostnotably, Befendant directs th€ourt’s attention to the location
of the witnesses ihtends tacall regarding Ann and Virgil Armstrong’s domestic
nursing help (Doc. 22 at 8).The convenience of the nqrarty withesses is the
“primary, if not most important, factor” in determining whether to transfer an
action to another venud.iberty Nat'l Life Ins. Co. v. Suntrust BankR012 WL
3849615 at *§N.D. Ala. Sep. 5, 2012)In this case, the majority defendant’s
identifiedwitnesses able to testify about Mr. Armstrongnestic nursing
situation Mr. Armstrong’s required care, amdrs. Armstrong’s capacity to
provide that carare currently irfFlomaton Alabamaor elsewhere withithe

Southern District of AlabamaDefendants identiéd elevensuch witnesses(Doc.



22 at 8). 1t would be markedly more convenient for these witnesses to travédthe
milesfrom Flomatorto Mobile than to travel the 200 milé®m Flomatorto
Birmingham. On the other hand, Plaintiffs’ only identified witness in the Northern
District of Alabamas Bobby Pate Pate is a retired former employeeldfendant
who allegedly oversaw some of the payments to Plaintftgehas signed an
affidavit indicating his willingness and ability to testify in the Southern District of
Alabama. (Doc. 221). As such, Pate’s inconvenience does not weigh heavily
against transferFurther, it is highly likely thabtherpotential withessesvhether

for Plaintiffs or Defendantegarding Plaintiffs’ domestic nursing situation are also
located in the Southern District of Alabama where the domestic nursing takes
place. Considering the convenience of #le non-party witnesses, this factor
weighs heavily in favor ohtransfer.

Further, compulsory service would be impossible for most of the
aforementioneavitnesses should this action remain in the Northern District of
Alabama.Under the Federal Rules of Civil Procedure, withesses may be subject to
compulsory process so long as they are within armid® radius of the trial
location. FeD. R.Civ. P. 45(c)(1)(A). The identified witnesses live outside of that
radius; thg, they would not be subject to compulsory proc&euring testimony
of these witnesses without the availability of compulsory process would likely

cause inconvenien@nd expens® both partiesIn contrast, most of the



identifiedwitnesses would bsubject to compulsory service should the action be
transferred to the Southern District of Alabanide only identified witness
outside of this range of compulsory service is Bobby Pate who indicated through
an affidavit that his attendance at trial wontat need to be compelledhis factor
weighsin favor of transfer

Also weighing in favor of transfer is ease of access to relevant evidence.
Much like the norparty witnesses in this case, most of the evidence related to the
execution, negotiation, anmkrformance of the release agreement and the domestic
nursing situation is likely to be located in the Southern District of Alabama.
Though Plaintiffs contend that negotiations began within the territorial boundaries
of the Northern District of Alabama, gl do not dispute that negotiations
continued in the Southern District, and that the release agreement was
subsequently executed ther@®oc. 1). Further, they do not dispute that the effects
of the alleged injury have largely manifested within the Southern District and that
the domestic nursing services at issue have been conducted within the Southern
District. Because of th strong connection to the Southern District, the access to
relevantevidencds greatest ithatDistrict. As such, this factor gighs in favor of
transfer.

It is important to note Defendant’s claim that the Southern District of

Alabama is the more convenient forum Rbaintiffs holds little weight.Courts



may generally presume that the forum in which the complaint was filed is the most
convenient forum for the plaintiffsCellularvision Technology & Telecont..P. v.
Alltel Corp, 508 F.Supp.2d 1186, 1190 (S.D. Fla. 2017). In fact, it “seems
anomalous to give any significant weight to the defendant’s opinion of which
district is more convenient for the plaintiff; the plaintiff seemingly would be the
best judge of that. Trinity Christian Ceter of Santa Ana, Inc. v. New Frontier
Medig 761 F.Supp.2d 1322, 1328 (M.D. Fla 2010Pespite this factor favoring
Plaintiffs, Defendant has adequately shown that convenience and psibest
served by a transferf this caseo theUnited State®istrict Court for theSouthern
District of Alabama Ultimately, the convenience of the witnesses, the availability
of compulsory process, and ease of access to sources obpessthadow the
diminishedweight ofPlaintiffs’ choice of forum, satisfyin@efendanis burdenon
the motion
[11.  Conclusion

Based on the forgoing, ti&urtfinds that CSX’s motion taansfer venue
(doc. 6)is due to be granted and this case is due to be transferred.toitie
States District Court for the Southern Disto€tAlabama An order in accordance

with this finding will be entered.



DONE, thisthe 30thday ofAugust 2018

Tohd £.CGH

JOHNE.OTT
ChiefUnited StatesMagistrateJudge



