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MEMORANDUM OPINION

This matter comes before the court on Defendant Regions Bank’s motion for
summary judgment. (Doc. 29).

Jo Ann Fryer is the sole mortgagee on a home she owns jointly with her
daughter, Plaintiff Terry Blumenfeld. Regions Bank is Myer's mortgagar
While atthe bankon other business, a Regions Bank employee aske&riyts—
who was there without her dgloter—if she was interested in lowering the interest
rate on her mortgage, and Msyer said yes. After speaking further with
Ms. Fryer,anotherRegions Bank employee learned that Blsimenfeldactually
made each monthly payment on Msyer's mortgage.That employee discussed
with Ms. Fryer the possibility of Regions Bank financing a newrtgage in

Ms. Blumenfeld’'s name, and, without obtaining NBdumenfeld’s consent, pulled
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Ms. Blumenfeld’s consumer report He printed out theconsumer reportwent
over it with Ms.Fryer, and gave her a copydwve to Ms. Blumenfeld.

Ms. Blumenfeldfiled suit against Regions Bank, asserting six counts. (Doc.
12). The court has already dismissed Count Five and part of Count Six,tsrd in
briefing on Regions B&’'s motion for summary judgment, MBlumenfeld
withdraws Count Three. SgeDoc. 19; Doc. 37 at 5). The remaining counts are
(1) violation of the Fair Credit Reporting AC¢ECRA), 15 U.S.C. 81681l et seq.
(Count One); (2invasion of privacy, in violation of Alabama law (Count Two);
(3) wanton hiring, training, and supervising ofcompetentemployees and/or
agents in violation of Alabama law(Count Four); and (S5)anton and reckless
conduct in violationof Alabama law(Count Six). (Doc. 12 at +21).

The court GRANTS IN PART and DENIES IN PART Regions Bank’s
motion for summary judgment The court DENIES the motion for summary
judgment on Count One becawsgury could conclude that Regions Bank wiily

violated the FCRA by pulling/s. Blumenfeld’sconsumer repomtven though she

! Both parties consistently refer to the report that Regions Bank pulled as a
“credit report” but the Fair Credit Reporting Act uses the term “consumertsfpo
to describe the reports that it regulatedeel5 U.S.C. 81681a(d)(1) (defining a
consumer report as, among other things, “any written, oral, or other
communication of any information.. bearing on a consumer’s credit worthiness,
credit standing, [or] credit capacity”Although the parties do not address whether
the “credit report” that Regions Bank pulled meets the definition of a “consumer
report” under the FCRA, the court findsatht does meet that definition. The court
will, therefore, use the statutory terminology and refer to it as a “consumer.’report



had not initiated a transaction with the barikhe courtGRANTS the motion for
summary judgmentin favor of Regions Bankon Count Two because
Ms. Blumenfeld presented no evidence showing that Regions Bank’s action in
pulling her consumer repoand sharing it with her mother would have caused an
ordinary person outrage or mental shame, suffering, or humiliatiche court
GRANTS the motion for summary judgmein favor of Regions Bankn Count
Four because M3$lumenfeld failed to present evidence showing that Regions
Bank was aware of any incompetence on the part of its employée court
DENIESthe motion for summary judgment on Count Because M$lumenfeld
has introduced evidence from which a jury could find that Regions Bank violated
the FCRA

l. BACKGROUND

In deciding a motion for summary judgment, the court “draw[s] all
inferences and review[s] all evidence in the light most favorable to thenoeing
party.” Hamilton v. Southland Christian Sch., In680 F.3d 1316, 1318 (11th Cir.
2012) (quotation marks omitted).The parties submitted four depositions in
support of and opposition to Regions Bank’s motion for summary judgment: one
by the plaintif, Ms. Blumenfeld; one by her motheavls. Fryer; one bya mortgage
loan officer, Tracy Goodwin; and one by MBoodwin’s supervisor, Kristy Smith.

(Docs. 301 to 3G4).



Taken in the light most favorable to M&umenfeld, the evidence shows
that, when Ms.Blumenfeld divorced her husband, Msiryer bought the
Blumenfelds’ marital homé&o ensure that her daughter could continue to live in it
Thereafter, MsFryertook out a mortgage on the house from Regions Bédkc.

30-2 at 38 Doc. 301 at 75-76). Eventually, MsFryer executed a warranty deed
conveying an equal interest in the property to her daughberc. G2 at 80).

In May 2016, MsFryer visited a Regions Bank branch about a new debit
card. (d. at 61). The employee helping her askiedhie would be interested in
speaking to someone about getting a lower interest rate on her mortgage, to which
she said yes. Id. at 61-62). The employee took her into the office of
Mr. Goodwin, a mortgage loan officer. Id( at 63). Mr.Goodwin pulled
Ms. Fryer's consumer reporand after reviewing it,noted that she had two
mortgages. Id. at 64-65). Ms.Fryer told him that she had a mortgage on her
house as well as a mortgage on Haughter's house (Id. at 66). Ms. Fryer
explained that althougkhe mortgage was in her name alone, Blamenfeld
made the payments on that mortgagkl.).( Mr. Goodwin offered to see if they
couldfinancea newmortgage in MsBlumenfeld's name. I14. at66-67).

Mr. Goodwinran Ms.Blumenfeld’sconsumer reporand began printing it
(Doc. 302 at 67 69. At the same timehe told MsFryer to call MsBlumenfeld

to ask permission for him to pull heonsumer report(ld. at 6§. He testified that



before MsFryer made the call, heither told her to put MsBlumenfeld on
speakerphone or asked to speak directly withBllsmenfeld. (Doc. 3B at 71).
He did that because Regions Bank's Mortgage Production Manual requires the
“borrower’s expressed consent” before a loan officer can pull a borrower’s
consumer regrt, and because he knew that pulling a consumer report without the
borrower’s permission was against the lafd. at 42, 5960, 91-92). But the call
was not on speakerphone and he did not speak directly tBlieenfeld. [d. at
71-72). Mr. Goodwin testified that he did not attempt to speak directly with
Ms. Blumenfeld because he “had no reason to believe [he] did not have consent.”
(Id. at 36-31).

Instead Ms. Fryer called her daughter and explained that she was at Regions
Bank, trying to get a lower rate on the mortgage, and thaGbwdwin needed
Ms. Blumenfeld’'s permission to runer consumer report (Doc. 362 at 69; Doc.
301 at 9899). Ms.Blumenfeld initially gave her permissiobut immediately
changed her mind and said no. (DocZ3& 69; Doc. 36l at 99). MsFryer told
her daughter, “Well, it's too late. He has it.Ddc. 362 at 69; Doc. 3al at 100).
According to MsFryer, her conversation with MBlumenfeld was “very, very
short.” (Doc. 362 at 73)

After Ms. Fryer andMs. Blumenfeld finished their phone calMs. Fryer

returned to her conversation with MBoodwin. (Doc. 3@ at 69-70). Shenever



told him that Ms.Blumenfeld had not consented to him running bensumer
report (Doc. 302 at 71). Mr. Goodwin went oer Ms.Blumenfeld’'s consumer
reportwith Ms. Fryer, pointing out several ways in which NBBumenfeld could
improve her credit score. D0c. 3062 at 73-74). At the end of their meeting,
Mr. Goodwin gave Mskryer a copy of MsBlumenfeld’'sconsumer reportwhich
she took home and shared with Msumenfeld. (d. at 82, 8485).

Ms. Blumenfeld testified that she has not experienced any issues with
identity theft as a result of Regions Bank accessing or sharirgphsumer repoyt
and she is not aware afdecrease iher credit score. (Doc. 3Dat 14546). But
she testified that she was very angry, embarrassed, and stressed about the
disclosure of her consumer reptather mother. I¢l. at 115).

[I. DISCUSSION

Regions Bank moves for summary judgmentall counts raised against it
contending that (1the FCRA claim fails because it had reason to believe it was
authorized to pull MsBlumenfeld’'s consumer report; (2)e FCRA claim fails
because MsBlumenfeld has not presented any evidence of dama@gshe(
FCRA preempts all of M®Blumenfeld’'s state law claims; and
(4) Ms. Blumenfeld’s state law claims fail as a matter of.lg®oc. 29).

In deciding a motion for summary judgment, the cooust first determine

if the parties genuinely dispute any material facts, and if they do not, whether the



moving party is entitled to judgment as a matter of |&ed.R. Civ. P.56(a). A
disputed fact is material if the fact “might affect the outcome of the suit under the
governing law,” and a dispute is genuine “if évadence is such that a reasonable
jury could return a verdict for the nonmoving pdrtyAnderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986)By and large, the parties agree on thaterial

facts, although they disagree about a number ofmaterial facts. eeDoc. 31 at

5-15; Doc. 37 at 1324; Doc. 40 at 5). Accordingly, the question before the
court is whether, based on the facts set out above, Regions Bank is entitled to
judgment as a matter of law.

1. TheFair Credit Reporting Act (Count One)

Ms. Blumenfeld asserts that Regions Bawilfully violated the FCRA
twice: once by pulling her consumer report amtte by sharing her consumer
report with her mother. (Doc. 12 at 13; D&Y at 29-31). Regions Bank’s
argumentsn support of its motion for summary judgmedatus solely on whether
it violated the FCRA by pulling her consumer report; it does not address whether it
violated the FCRA by sharing MBlumenfeld’s report with MsEryer. SeeDoc.

30 at 1625). Accordingly, the court will address only whether summary judgment
Is appropriate with respect to M3lumenfeld’s claim that Regions Bamkllfully

violated the FCRA by pulling her consumer report.



The FCRAregulates permissible uses of and access to consumer reports, and
creates a private right of actioarfwillful violations of the Act. Seel5 U.S.C.
881681b, 1681n, 16810A “willful” violation of the FCRA encompasselsoth
knowing and reckless violationsSee Safeco Ins. Co of Am. v. B&%1 U.S. 47,
56-58 (2007);see also Levine v. World Fin. Netkd\at'| Bank 554 F.3d 1314,

1318 (11th Cir. 2009) (“Terove a willful violation[of the FCRA] a consumer
must prove that a consumer reporting agency either knowingly or recklessly
violated the requirements of the Agt.

The FCRA uses a number of terms to refer to the parties involved in the
creation, use of, and access to consumer reports. A “consumer reporting’ agency
Is any party that, “for monetary fees, dues, or on a cooperative nonprofit basis,
regularly engages in whole or in part in the practice of assembling or evaluating
consumer credit information or other information on consumers for the purpose of
furnishing consumer reports to third partied5 U.S.C. 81681af). Regions Bank
IS not a consumer reportingawy; it is a‘person” as defined by the FCRA.
§168la(b). The court will also use the tefaser’ to describe Regions Bank,
because the FCRAIsesthat termto describea personrequesting a consumer
report. See, e.gid. 81681b(f). And a “consumer” is an individualn this case,

Ms. Blumenfeld Id. § 1681a(c).



Section 1681b(f) of the FCRA sets forth the circumstances under which a
user may obtain a consumer repoltt.permits a user to obtain a consumer report
only for those purposes und&hich an agency is authorized to furnish the report.
15 U.S.C. 81681b(f)(1). Regions Bank contends that subsection (f) incorporates
language from 8681b(a)permitting an agency to furnish a report if it has “reason
to believe” the user intends to usat information in certain wayso that if it can
prove that it had “reason to believe” it had a permissible purpose for pulling
Ms. Blumenfeld’'s consumer report, it will prevail. (Doc. 31 at1®).

The court does not interpret subseciif)nto incorporate théreason to
believe” language fromsubsectior(a). A basic tenet of statutory interpretation is
that the court must “examin[e] the text of the statute to determine whether its
meaning is clear.”Harry v. Marchant 291 F.3d 767, 770 (11th Cir0@2) (en
banc). The court “must begin, and often should end as well, with the language of
the statute itself.”ld. (quotation marks omitted).

The plain text ofsubsectiorfa) permits consumer reporting agencies to
provide consumer reports if tlagency‘has reason to believe” that the person or
entity to whom the agency is providing the report intends to use the information in
certain waysit states “any consumer reporting agency may furnish a consumer
report under the following circumstances and rent . .. To a person which

has reason to believe [intends to use the information in specified ways].” 15



U.S.C. 81681b(a)(3Xemphasis added)The “it” in that sentence unambiguously
refers to “any consumer reporting agency.”

Of course, subsection (f) provides that “[a] person shall not use or obtain a
consumer report for any purpose unlessthe consumer report is obtained for a
purpose for which the consumer report is authorized to be furnished under this
section.” 15 U.S.C. 8681b(f)(1). Under Regions Bank’s reading of the statute,
subsection (f) would allow a person to obtain a consumer report pénson “has
reason to believe.. [the persohintends to use the information [in specified ways
or] otherwise has a legitimabaisiness need for the informatidbrBut that reading
would be nonsensicalA useralwaysknowsthe purpose for which it intends to use
the information. Even if the useiorms its purpose based on erroneous
information—for example, in the case of an mdiy thief misrepresenting herself
as a consumetthereby causing the user to request a remorthe individual it
believes to be the consumethe useknowsthe reason for its own requeshee,

e.g, Bickley v. Dish Network, LLC751 F.3d 724731 (6th Cir. 2014)(holding
that, where an identity thief purporting to be a consumer requested a service from a
user, the user, in verifying the identity of the consurad a permissible purpose
to obtain the report).
Regions Bank bases its “reason to beliexgjument not on the text of the

FCRA, but on a number of district court decisions that have rd&8B8o(f) to

10



incorporate the “reason to believe” standard froh®81b(a). SeeKorotki v. Att'y
Servs. Corp. In¢931 F.Supp. 1269, 1276 (D. Md. 1996) $Jo long as a user has
reason to believe that a permissible purpose exists, that user may obtain a
consumer report without violating the FCRA.see alsoFoote v. Corit Serv.
Grp., 2018 WL 3008880, at *2 (M.D. Fla. June 16, 20@#jng Korotki); Davisv.
Consumerinfp 2014 WL 12589134, at *2 (S.D. Fla. Sept. 10, 20{el)ing
Korotki); ShepherdSalgado v. Tyndall Fed. Credit UnipA011 WL 5401993, at
*7 (S.D. Ala. Nov. 7, 2011jciting Korotki); Carter v. MBNA Am. Bank006 WL
8432582, at *2 (N.D. Galuly 28, 2006)citing Korotki).

This court does not find thi€orotki decision persuasive. First, tK@rotki
court issued that decision in 1996, under a previous version of the FTGA.
version of §1681b in effect at the time of th&orotki decision did not provide any
guidance for when a “person” could obtain a consumer report and addressed only
when a consumer reporting agency could furnish a reg@ae id(1982); Korotki,
931 F.Supp. at 1275 (“Section 1681b appears to impose requirements only on
consumer reporting agencies.”). Unlike this court, Koeotki court could not
resort to the statutory language in subsection (f) because subsection @) g&d n
exist.

The second reason this court finkderotki inapposite is that it does ho

actually hold that a user is shielded from liability as long as that user had “reason

11



to believe” it was authorized to obtain a consumer report. After determining that a
user could willfully violate the FCRA by obtaining a consumer report without a
permssible purpose, thKorotki court held that the users at issue in that chide

have a permissible purposéorotki, 931 F. Suppat 1276 (“The only purpose

which the record reflects that defendants had was to obtain an alternate address at
which to sere [the plaintiff]. In this Courts view, that purpose is permissible
under 15 U.S.C. 8681b(3)(E) [having a legitimate business need for the
information} accordingly, defendants did not violate the FCRA.

After reaching its holding that the defendants had not violated the FCRA
because they had a permissible purpose in obtaining the plaintiff's report, the cour
went on to discuss “the standard that a court should use to determine whether a
user has shown that he or she has a permissible purpose Sa6&tb.” Id.

Relying on two other district court opinions, tkerotki court stated that “so long

as a user has reason to believe that a permissible purpose exists, that user may
obtain a consumer report without violating the FCRAId. But the Korotki

court’s statement about that standard is dick&ee Edwards v. Prime, In®G02

F.3d 1276, 1298 (11th Cir. 2010) (“All statements that go beyond the facts of the
case. .. are dicta. And dicta is not binding on anyone for any purpose.”) (citations
omitted). The court did not need to find whether the users had “reason to believe”

they had a permissible purpose in obtaining the consumer report because the court

12



had already found that they actually had a permissible purpose for obtaining the
report.

The court concludes that1%81b(f) does not incorporate the “reason to
believe” language from $681b(a) Accordingly, the court willdeny Regions
Bank’s motion for summary judgmebécause it has not established that, based on
the facts taken in the lighmost favorable to M$BIlumenfeld, it must prevail as a
matter of law Section §1681b(a) provides a lengthy list of authorized purposes,
but Regions Bank relies on only twas authorization for its action
§1681b(a)(3)(A) and 8681b(a)(3)(F).(SeeDoc. 31 at 1617).

The first authorized purposen which Regions Bank religs contained in
81681b(a)(3)(A) which permitsa userto use or obtain a consumer report if it
“intends to use the information in connection with a credit transaction involving
the consumer on whom the information is to be furnished and involving the
extension of credit to, or review or collection of an account of, the consumer
That subsection is limited by 1&81b(c), which provides relevant part thatd
consumer reporting agency may furnish a consumer repoi connection with
any credit or insurance transaction thahas initiatedby the consumeonly if. ..
the consumer authorizes the agency twidesuch report to such person.”

15 U.S.C. 81681b(c)(1)(A)(emphasis added) Because 8681b(c)(1) provides

authorization for users to use or obtain consumer reports in carmetth credit

13



transactionsotinitiated by the consumer, by implication1881b(a)(3)(A) covers
situations in which the user may use or obtain a consumer report in connection
with a credit transactiotihat the consumaetid initiate.

The second authorized purpasewhich Regions Banieliesis contained in
81681b(a)(3)(F), which permits a user to use or obtain a consumer report if it
“otherwise has a legitimate business need for the informatiom connection
with a business transaction that is initiated by the consumerld.

8§ 1681b(a)(3)(F)(i).

Both of thesulsections that Regions Bank relies iowolve transactios
initiated by the consumerRegions Bank does not contend that Blsimenfeld
actuallyinitiated any transaction; instead, it contends that it had reason ¢veoeli
that she initiated a transaction. (Doc. 3118t In support of that contention,
Regions Bank points to evidence showing tW&. Blumenfeld and Ms.Fryer
jointly owned the homeyls. Blumenfeld and MsEryer shared a joint savings and
checking accont at Regions Bankyls. Fryer requested assistance in lowering the
interest rate on the mortgagds. Blumenfeld made all the monthly payments on
Ms. Fryer's mortgageMs. Fryer called MsBlumenfeld to speak with her about
pulling her creditandMs. Fryer never told MrGoodwin that MsBlumenfeld had

not consented to Regions Bank pulling her consumer refidriat 20-21; Doc. 40

at 7).

14



The court has already explained that it does not interpd&88b(f) to
incorporate the “reason to beliévianguage from 8681b(a). Anddking the
facts in the light most favorable the Ms. Blumenfeld a jury could findthat
Mr. Goodwinknew that MsBlumenfeld had not initiated a transaction, yet he ran
her report anyway. MiGoodwin met with MsFryeroutside of MsBlumenfeld’s
presence. SeeDoc. 302 at 6170). He reviewed Mdg:ryer's consumer report
and knew that she held the mortgage on Blismenfeld’s house. See idat 65-
66). He offered to see if the banould finance the properiy Ms. Blumenfeld’s
name. Id. at 67). And although M%ryer never told MrGoodwin that
Ms. Blumenfeld had not consented to the bank pulling her consumer report, she
also never told him that M8lumenfeldhad consented.(See idat 69-71). From
those facts, a jury couldind that Mr. Goodwin—and by extension, Regions
Bank—knew that Ms.Blumenfeld hadnot initiated a transactiorproviding a
permissive purpose for the bank to use or obtain her report.

To bolster its argument that it had reason to believe it was authorizat to p
Ms. Blumenfeld’s consumer report, Regions Bank point$wto cases involving
identity thieves impersonating a consumer and causing a user to pull that
consumer’s report.See Bickley v. DisiNetwork, LLC 751 F.3d 724 (6th Cir,

2014) Kruckow v. Merchants BanR017 WL 3084391 (D. Minn. July 19, 2017)

15



(Kruckow ), vacated in part on reconsideration B917 WL 5990125 (D. Minn.
Dec. 1, 2017)Kruckow Il). Neither case is persuasive.

The Sixth Circuit’sBickleycase is inapposite because in that case, the user
believed that the consumbad initiated the transactiowhen in fact an identity
thief presenting herself as the consumer had initiated the transaBiakiey, 751
F.3d at726, 732-33. The user pulled the consumer’s report to vegibpnsumer’s
identity. Id. at 726. The Sixth Circuit held that a user does not violate the FCRA
by accessing a consumer report to verify the consumer’s identity, even when the
person actuallynitiating the transaction is an identity thield. at 732-33. The
Sixth Circuit pointed out that “[tjhe requirement that a consuhmatiate’ a
business transaction is designed to protect a consim@vacy and creditelated
data by preventing companies from running credit checks that are unrequested by
the consumet. Id. at 732 Running a consumer report to verify a consumer’s
identity is consonant with that purpceed does not violate the FCRAd.

By contrast, in this case, a jury could find that Regions Bawekvthat the
consumer had not initiated a transactionRegions Bank did not pull
Ms. Blumenfeld’s consumer report to verify her identity; it knew that Mger,
not Ms.Blumenfeld, had inqued about transferring the mortgage into
Ms. Blumenfeld’'s name. Unlike the user Bickley, Regions Bank’s conduct is

not “exactly the sort of thing the Fair Credit Act seeks to promotd.”’at 733

16



(quotation marks omitted).Indeed,assuming a jury found the facts as set out
above, its condugs the sort of thing the FCRA seeks to prevent.
Regions Bank alscelies onthe district court’s opinion ifruckow In that
case, the plaintiff's husband told a bank’s loan officer that the plaintiff intetaded
be jointly liable fortwo loars, and the bank pulled her consumer repdituckow
II, 2017 WL 5990125, at *IKruckow | 2017 WL 3084391, at *1. The plaintiff
filed suit, asserting, among other claims, that the bank had violated the FCRA.
Kruckow | 2017 WL 3084391, at *1. In the opinion on which Regions Bank
relies, the district court dismissed the FCRA cléecausdl) the bank pulled the
consumer reportuting the life ofanotherdoan with the bank; and (Zhe husband
misrepresented that the plaintiff was willing to be jointly liable onnie loars.
|d. at *1, 5-6, Kruckow II, 2017 WL 5990125, at *1 Based on those facts, the
court concluded that the bank believead a permissible purpose for pulling her
consumer report, insulating it from liabilityKruckow | 2017 WL 3084391at *6.
Regions Bank’s reliance dfruckow lis misplaced, howevebecause after
Regions Bank filed its brief in support of summary judgmentKituekowdistrict
court grantedeconsideration and vacated the part of its decision dismissing the
FCRA claim. SeeKruckowll, 2017 WL 5990125, at *B. The court explained
that, because the plaintiff and her husband did not already have a loan with that

bank and the bank “undertook no effort to confirm that Plaintiff intended to be

17



jointly liable for the loans,” theplaintiff had adequately pleaded that the bank
lacked a reaswble belief that it had permissible purpose for pulling the
consumer report Id. at *2-3. If anything, theKruckow Il decision supports
Ms. Blumenfeld’s opposition to summary judgment, becatsking the facts in
the light most favorable to hea jury could find that Regions Bakkew that she
had not initiated a transaction when it pulled her consumer report.

Finally, Regions Bank contends thais entitled to summary judgment on
Ms. Blumenfeld’s FCRA claim because she has not demonstrated that shedsuffer
any damages from either purported FCRA violation. (Doc. 31 425)4 This
argument fails because, although a plaintiff may recover only actual damages for a
negligent violationof the FCRA a plaintiff may recover statutognd punitive
damages for a willful violation of the FCRASeel5 U.S.C. 81681n(a)(1)(A).
Because the court will deny Regions Bank summary judgment on
Ms. Blumenfeld’s claim of a willful violation of the FCRA, MBlumenfeld need
not present any evidence of actuandhges for her claim to survive summary
judgment.

The court concludes that a jury could find that Regions Baitlkully
violated the FCRA. As a result, the coDENIES Regions Bank’s motion for

summary judgment as to MBlumenfeld’s FCRA claim.
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2. The State Law Claims

In addition to her FCRA clainls. Blumenfeld raise¢hree state law claims
against Regions Bank arising from the same conduct. (Doc. 12-58,126-21).
In Count Two, MsBlumenfeldraises a claim of invasion of privacy; in Count
Four, she raises a claim of wanton hiring, training, and supervision; and in Count
Six, she raises a claim of wanton and reckless condiac). (
Regions Bank contends thatimmary judgment is warranted tms all of
Ms. Blumenfeld’s statdaw claimsfor several reasons. (Doc. 30 at-2%). First,
it argues thatinder 15 U.S.C. 8681h(e) the FCRA preemptsVis. Blumenfeld’s
state lawclaims (Doc. 31 at 2526). Next, it argues that even if her state law
claims are not preempted, they fail as a matter of lda. a¢ 26-31). The court
will address each argument in turn,
I Preemption
Section 1681h(e)f the FCRAprovides:
Except as provided in sections 1681n [willful noncompliareed
16810[negligent noncompliancedf this title, no consumer may bring
any action or proceeding in the nature of defamation, invasion of
privacy, or negligence with respect to the reporting of information
against . .any user of information. . based on information disclosed
pursuant to section 1681g, 1681h, or 1681m of this title, or based on
information disclosed by a user of a consumer report to or for a
consumer against whom the user has taken adverse action, based in
whole or in part on the report except as to false information furnished

with malice or willful intent to injure such consumer.

15 U.S.C. 81681HKe) (footnote omitted).

19



In other words 8§ 1681h(e)provides that the FRCA preemptsrtain state
law claims in threespecific situations:when the state law claim {4) “based on
information disclosed pursuant to section 1681g, 1681h, or 1681nthg&ad on
information disclosed by a user of a consumer report .t@ consumer against
whom the user has taken adverse action’(3) “based on information disclosed
by a user of a consumer report for a consumer against whom the user has taken
adverse action.” Id. The court concludes that the FCRA does not preempt
Ms. Blumenfeld’s state law claims in this case because this case does naoatienplic
any of those three situations.

First, none of the claims are based on information disclosed pursubft to
U.S.C.881681g, 1681h, or 1681nfectiors 1681gand 1681tgovern disclosures
by consumer reporting agencies to consumers; in this case, a consumer reporting
agency disclosed information touaer, and then the user disclosed information to
a third party Sectionl681m governs the requirements for users of consumer
reports taking an “adverse actio@gainst a consumebpasedon information
contained in the consumer repoRegions Bank does not contend that it took any
adverse action against MBlumenfeld—nor could it.

The FCRA provides several definitions for an “adverse actiseg 15
U.S.C. 81681a(k), two of which are relevant here. One of those definitiote is

denial or revocation of credit, a change in the terms of an existing credit
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arrangement, or a refusal to grant credit in substantially the amount or on
substantially the terms requestedld. §168la(k)(1), crossreferencing
§1691a(d)(6). Ms.Blumenfeld did not haver apply for credit with Regions
Bank, sothe kank could not have denied or revoked her credit, changed the terms
of a credit arrangement, or refused to grant her credit on the terms requested.

The second definition of an “adverse action” “@n action taken or
determination that is.. made in connection with an application that was made by,
or a transaction that was initiated by, any consumer, or in connection with\a revie
of an accoununder section 1681b(a)(3)(F)(iggoverning disclosure to review an
existing accountdf this title; and. .. adverse to the interests of the consumég”
U.S.C. §1681a(k)(1), 169)(6). As discussed above, the evidemaken in the
light most favorable to Md$Ilumenfeld shows thatshe did not make any
application or initiate any transaction, nor did she have an account for Regions
Bank to review. Accordingly, Regions Bank could not have taken any adverse
action, as the term is defined by the FCRgainst her.

The FCRA also preemptrtain state law claimsrewhen those claims are
based on information disclosed by a u%eror for a consumer against whom the
user has taken adverse action.” 15 U.S.G6&lh(e). As discussed above,
Regions Bank has noshown that it took any adverse action against

Ms. Blumenfeld, and as a result, the FCRA does not preempt her state law claims.
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Il Invasion of Privacy{Count Two)

In Count Two, MsBlumenfeld alleges that Regions Bamkvaded her
privacy by pulling her consumer report and sharing it with her mot{iec. 12 at
14-16). Although Alabama law sets out several types of invasion of privacy
claims, MsBlumenfeld contends that Regions Bank committed only one type
wrongfukintrusion invasion of privacy. (Doc. 37 at-&3).

In a wrongfulintrusion invasion of privacy claim, the plaintiff must
demonstrate that the defendant intruded into the plaintiffitevate activities in
such manner so as to outrage or to cause mental suffering, shame or humiliation to
a peason of ordinary sensibilities.”"Hogin v. Cottingham533 So. 2d 525, 530
(Ala. 1988)(quotation marks omitted). The Alabama Supreme Court has stated in
dicta that “[i]it is clear that wrongful intrusion mabeby some investigation into
the plaintiffs private concerns, such as examining a private bank account.
Johnson v. Stewart854 So2d 544 550 (Ala. 2002) (quotation marks and
alterations omitted).

Regions Bank argues that summary judgment asramted on this claim
becausepulling a consumer report is not egregious enoughattsse outrage or
mental suffering, shame, or humiliationDoc. 31 at 2#29). Ms. Blumenfeld
respond tha sharing any private financial information constitutes an invasion of

privacy. (Doc. 37 at 3133).
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The court will grant summary judgment in favor of Regions Bank as to
Ms. Blumenfeld’s invasion of privacy claim. Although pulling the repamnd
sharing it with her mothemay amount to an “intrusiontinder the wroniml-
intrusion type of invasion of privacy clainMs. Blumenfeld has presented no
evidence to create a genuine dispute of material fact about whether that intrusion
would cause an ordinary person to feel outrage or mental suffering, shame, or
humiliation. SeeHogin, 533So0. 2d ab30;Johnson854 So2d at 550.

Ms. Blumenfeld contends that “any unauthorized disclosure” of her
consumer report constitutes an invasion of privacy uHdene v. Patton291 Ala.
701 (Ala. 1973). (Doc. 37 at 323). InHorne the Alabama Supreme Court held
that a plaintiff may state annvasion of privacy claim based on a doctor's
unauthorizeddisclosure of confidential medical information to the plaintiff's
employer. Id.at 70405, 709-10. The court, however, finds thHorne case
distinguishable. Thdisclosure of private medical information to an employer may
cause an ordinary person to experience outrage or mental suffering that the same
ordinary person would not experience based on the disclosure of privatedinanci
information to a parent. The cORANTS Regions Bank’s motion for summary

judgmentin its favoron Count Two.
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li. Wanton Hiring, Training, and Supesion of Incompetent
Employees and/or AgeniSount Four)

In Count Four, MsBlumenfeld alleges that Regions Bank allows,
encourages, and even trains its employees to violate the FCRA. (Doc. X2 at 17
18). Region8ankcontends that it is entitled to summary judgmenConnt Four
because Ms. Blumenfeld failed to present evidence that its employee,
Mr. Goodwin, committed a state law tort or that Regions Bank was aware of his
purported incompetence. (Doc. 31 at-29). Ms. Blumenfeld responds that the
jury must decide whether Regions Bank acted wantbelyause Regions Bank
committed a “gross violation of the law” by pulling her consumer report and
sharing it with her mother. (Doc. 37 at 33).

The Alabama Supreme Court has explained that, in the context of a wanton
training and/or supervision claim, wanhess is “the conscious doing of some act
or the omission of some duty, while knowing of the existing conditions and being
conscious that, from doing or omitting to do an act, injury will likely or probably
result.” Pritchett v. ICN Med. Alliance, Inc938 So2d 933, 941 (Ala. 2006)
(quotation marks omitted)For example,d prove a claim of wanton supervision,
the plaintiff may establish that the employer “wantonly disregarded its agent’s
incompetence.”Armstrong Bus. Servs., Inc. v. AmSouth B84k So.2d 665, 682
(Ala. 2001) A plaintiff may demonstratesuch wanton disregard by establishing

that the employer knew of the employee’s incompetence or that the employer
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would have learned of the employee’s incompetence if it had “exercised due and
proper diligence.” Id. (qQuotation marks omitted).The Alabama Suprem€ourt
has stated: “[I]t is proper, when repeated acts of carelessness and incompetency of
a certain character are shown on the part ofeh®gloyee,Jto leave it to the jury
whether [thos acts]would have come to [the employer’khowledge, hadit]
exercised ordinary careld. (quotation marks omitted).

The court will grant Regions Bank’s motion for summary judgnoenthis
claim. Even assuming that M&oodwin acted incompetently or in “gross
violation of the law” by pulling MsBlumenfeld’s consumer report and giving it to
her mother, MsBlumenfeld has not pointed to any evidence a@nga& genuine
dispute of fact about whether Regions Bank was aware of that incompatehce
wantonl/ disregarded it To make that showing, she needed to present evidence
that she “informed [Regions Bank] about specific misdeeds of the employee, or
that the employée misdeeds were of such naturearatter, and frequency that
[Regions Bank]in the execise of due care, must have had them brougfitsp
notice.” Armgstrong Bus. Servs., Inc817 So2d at 683 (quotation marks
omitted). She has presented no evidence of any “misdeeds” aside from the
purported violations of the FTCA related to her avamsumer report. As a result,
the courtGRANT S Regions Bank’s motion for summary judgment in its favor on

Count Four.
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Iv.  Wanton and Reckless Conduct (Count Six)

In Count Six, MsBlumenfeldalleges that Regions Bank engaged in wanton
and reckless conduct by pulling her consumer report and giving it to heemmoth
(Doc. 12at 20). Regions Bank contends that it is entitled to summary judgment on
Count Six because MBlumenfeld failed to preent evidence showing that
Regions Bank owed her a duty, alternatively,because Regions Bank did not
violate the FCRA. (Doc. 31 at 31).

The Alabama Supreme Court has held that a defendant acted wantonly if
“with reckless indifference to the consequences the party consciously and
intentionally did some wrongful act or omitted some known duty,.anthis act
or omission produced the injuty.Brown v. Turner497 So2d 1119, 1120 (Ala.
1986) Regions Bankcontends that because MBumenfeld has not presented
evidence showing that it owed her a duty, her wantonness claim fails as a matter of
law. But underBrown, the plaintiff must prove that the defendant “did some
wrongful actor omitted some known duty Id. On the alternative prong of
committing “some wrongful act,” Regions Bank rests entirely on its argument that
it did not violate the FCRA because it had reason to believe “the credit report was
to be used in connection with a mortgage refinancasaeion,” without
addressing whethgstanding alonea willful violation of the FCRA could rise to

the level of a wantonness claim under Alabama law. (Doc. 31 atT3fg.court
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has already determined that NBBumenfeld created a jury question as toetiier
Regions Bank committedillful violations of the FCRA andwill not raise, on its
own motion, whether a willful violation of the FCRA alone is sufficient to support
a wantonness claim.Accordingly, tie courtDENIES Regions Bank’s motion for
summaryjudgment on Count Six.

[11. CONCLUSION

The court GRANTS IN PART AND DENIES IN PART Regions Bank’s
motion for summary judgment.The court DENIES the motion for summary
judgment on Count One. The co@RANTS the motion for summary judgment
on Count Twoand ENTERS JUDGMENT in favor of Regions Bank and against
Ms. Blumenfeld on that count. The court GRANTS the motion for summary
judgment on Count Four, and ENTERS JUDGMENT in favor of Regions Bank
and against M8Blumenfeld on that count. The court DENIE$ motion for
summary judgment on Count Six.

Counts One and Six will proceed to trial.

DONE andORDERED this September 4, 2018

ANNEMARIE CARNEY AXON
UNITED STATES DISTRICT JUDGE
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