Thornton et al v. Crazy Horse, Inc. et al

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA

SHANNA THORNTON, JENNIFER
PRATER, and HEATHER KIDD,

Plaintiffs,
V.
CRAZY HORSE, INC., JEANETTE H.
JOHNSON, SANDS NORTH, INC. d/b/a/
FANTASIES ON 5TH AVENUE,
KATHLEEN HARTMAN, CAROL J.
HARTMAN, and MARCO GONZALEZ,

Defendants.

Case No. 3:06-cv-00251-TMB

MEMORANDUM OF DECISION

l. INTRODUCTION

The Defendants in this casperate clubs featuring adelhtertainment in Anchorage,

Alaska. Defendants Crazy Horse, Inc. and ddgarH. Johnson (the “Crazy Horse Defendants”)

Doc. 232

operate an establishment known as the Crazy Horse Saloon (“Crazy Horse”). During all relevant

times, Defendants Sands North, Inc. d/b/a/ &ies on 5th Avenue (“Sands North”), Kathleen

Hartman, Carol J. Hartman, and Marco Gonzélee “Fantasies Defendants”) operated an

establishment known as Fantasies on 5th Avétiantasies”). Plaintiffs Shanna Thornton,

Jennifer Prater, and Heather Kidd were formeryployed as dancers at the clubs. In this

action, they have asserted claiagainst Defendants for violations of the Fair Labor Standards

Act (“FLSA"), the Alaska Wage and Houct (“AWHA”), and Alaska Statutes § 23.05.140.

Specifically, Plaintiffs seek to recover: {(&paid wages resulting from hourly charges levied by

! sSeeDkt. 63.
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Defendants that they claim reduced their vegelow the minimum wage; (b) unpaid overtime;
(c) other allegedly compulsory charges; and (dpambs that they claim they were forced to “tip
out” to other employees as part of an illegaipgwl. Plaintiffs bear the burden of proving that
they were not properly compensated.

The Court held a four day bench trial commencing on January 3220h&.Parties
subsequently submitted written summary angats and proposed findings of fact and
conclusions of law. Federal Rule of Civil Procedure 52(a) provides that “[ijn an action tried on
the facts without a jury . . . theurt must find the facts speciaiyd state its conclusions of law
separately.” Having considered the testimonthefwitnesses, exhibieedmitted into evidence,
and the Parties’ submissions, the Court makeditiaings of fact and conclusions of law set

forth below®

? See Imada v. City of Herculek38 F.3d 1294, 1296 (9th Cir. 1998) (citation omitted).
% SeeDkts. 207, 208, 210, 211.

* Dkts. 227, 228, 229, 230. These submissiorre filed on April 9,2012, after the Court
granted two requests for extensions of time. Dkts. 223, 226.

> |n this memorandum of decision, the Courésloot purport to rée all of the evidence

submitted and arguments made by the Parties, but rather focuses on the evidence and arguments
supporting the Court’s findings and conclusioSgeFed. R. Civ. P. 52(a) advisory committee’s

note (“[T]he judge need only make brief, defmipertinent findings and conclusions upon the
contested matters; there is recassity for over-elaboration détail or particularization of

facts.”).



M. FINDINGS OF FACT
A. The Evidence
1. Witnesses

1. Twelve witnesses testified at the tffallhe three Plaintiffs all testified on their
own behalf. Plaintiffs also dald Monique Alicia Seybold, a formeancer at Crazy Horse, as a
rebuttal witness. The Court fintlsat Plaintiffs’ testimony wagenerally credible; however, as
discussed below, Plaintiffs’ recollections wemnere favorable to their present litigation position
than what likely occurred in several respenisst notably, thoseglaring on their potential
damages calculations. The Court also finds 8eybold’s testimony was generally credible.

2. The Crazy Horse Defendants called &genJohnson, Mark R. Yost, Irina
Gabryushina, Mernie Anna Myrtle Davies, Jenddanson, and Barbara Taylor. At all relevant
times, Jeanette Johnson has beemweer and manager of Crazy Hofs&.ost is a former
doormafi and Gabryushina is a foendancer at Crazy Hor&eDavies currently works and
previously worked at Crazy Horse in a numbedifferent roles, including as a “house mom”

(i.e., floor manager), beender, and waitresS. Jenada Johnson is Jeanette Johnson’s daughter

® SeeDkt. 212.

’ Dkt. 219 at 157:20-158:2.
8 Dkt. 220 at 141:25-142:9.
% |d. at 156:12-15.

10 d. at 171:1-23.



and is the payroll manager at Crazy Hdrs®&arbara Taylor is Jeanette Johnson’s sister and is a
house mom at Crazy Hor$e.

3. The Court finds that Gabryushina, Davidenada Johnson, amdylor generally
testified credibly. Jeanet@®hnson and Yost, however, did ndeanette Johnson’s testimony
was frequently contradicted, incling by exhibits, her own prioffalavits, and other witnesses,
including other Crazy Horse witnesses. hligh the Court does commend Jeanette Johnson for
what is undoubtedly her sincere beliekirpporting charitable causes, her testimony was
defensive, self-serving, and not believable.diidnally, Yost was clearly uncomfortable on the
stand, his demeanor suggested that he wasamnog truthful, and thgist of his testimony —
which, in essence, was that he worked for typs,rarely received them — simply does not make
sense. Jeanette Johnson andt¥dack of credibility ser@s only to bolster Plaintiffs’
testimony.

4. The Fantasies Defendants called Carol Hartman, the current owner of the club and
former minority owner of Sands North, akthrco Gonzalez, Carol Hartman’s son, who
formerly had a two perceitterest in Sands Nortf{. Kathleen Hartman, who is Carol

Hartman'’s sister and was the majority owner at the tfrdég not testify. At all relevant times,

1 d. at 219:12-23.
12 1d. at 235:14-236:2.
13 Dkt. 219 at 98:16-99:4, 111:6-112:5.

14 See idat 97:22-98:2, 100:16-22.



Carol Hartman handled the club’s bookkeepihd@sonzalez was the disc jockey and had no
management authority. The Court finds that theiestimony was generally credible.

5. Resolving the numerous factuhsputes in this case fisequired Court to sort
through two or more contradictory but equadlgusible accounts put forward by witnesses who
were generally credible. In these instances Qburt has weighed the evidence, considered the
totality of the circumstances, and the burden of proof to make its findings. In some cases, the
Court has made findings consistanth one of these accounts. dthers, it has found that the
truth lies somewhere in betweer tRarties’ characterizations, amals done its best to determine
what it is. Accordingly, in céain instances, the Court has actepted (in whole or in part) the
testimony of witnesses who were generally credible.

2. Exhibits

6. The Parties submitted a number of exhjmt®st of which were admitted without
significant disputé’ Crazy Horse’s records, howevegquire further comment. The Court
admitted Crazy Horse’s daily records, iathwere kept in spiral bound notebodRsver
Plaintiffs’ objection'® The testimony at trial establishectithese records were kept using an

unorthodox methodology relying heavitym symbols and abbreviations which required lengthy

% 1d. at 111:6-112:5.
18 1d. at 95:2-10.

17 SeeDkt. 213.

18 Exs. A-1 — A-15.

19 plaintiffs objected to the records becauss there not produced uhafter the close of
discovery despite being clearly responsive torttegjuests. Nonethelesscause Plaintiffs had
them for nearly a year before trial, the Coumnéted them but indicatethat it would consider
their late production ievaluating their weightSeeDkt. 213; Dkt. 219 at 159:16-171:8, 178:24-
187:8.



explanations to interpret, were kept by a bemof different indiviluals, that there was no
formalized training for keeping the records, ttigre was no formalized process for determining
who was in charge of keeping the recordsow particular day, antthat there were many
instances where the records may have been inaecorait the very least, incomplete. Under
these circumstances, the Court finds that CHanse’s daily records arunreliable and entitled

to no weight.

7. These problems were not limited to th@ajpnotebooks, however. Crazy Horse’s
records in general were showna® highly unreliable. They wekept by many different people
who used inconsistent notation methods, are frawghterrors and omissions, and, as Jeanette
Johnson conceded, may not be accurate in important reépetsordingly, the Court has
significantly discounted the wght of this evidence.

B. The Clubs’ Operations &laintiffs’ Employment
1. Crazy Horse

8. Thornton worked at Crazy Horse in 2003 and 2808ased on her recollection,
commencing in September of 2003, she workéotal of 608 standard time hours and 108.5
overtime hours over the course8% days of work at Crazy Horée.This included
approximately 192 standard time hours, 18.5 overtime hours worked in excess of 40 per week,
and 2 hours worked in excess of 8 per day, ovectiurse of 25 days of work between August

22, 2003, and August 21, 2084.

20 SeeDkt. 219 at 69:17-70:22.
21 Dkt. 218 at 163:13-21.
2 Ex. 11:see alsdDkt. 227-1.

23 SeeExs. 2, 11.



9. Prater worked at Crazy Horfem November 2005 to May of 2066.Based on
her recollection, she worked a total of 93@nsltard time hours and 207 overtime hours over the
course of 124 days of work at Crazy Hof3eThis did not include any time prior to August 22,
2004.

10.  Kidd worked at Crazy Horse from July 29, 2003, to April 29, 280Based on
her recollection, she worked a total of 4,48%mdtad time hours and 6 dlertime hours over the
course of 568 days of work at Crazy Hof§eThis included approximately 1,513 standard time
hours, 51.5 overtime hours worked in excesé(per week, and additional 168.5 overtime
hours worked in excess of 8 per day, over thesmof 205 days of work between August 22,
2003, and August 21, 206%.1t also included approximdie120 standard time hours and 22.5
overtime hours over the course of 1§slaf work prior to August 22, 2053.

11. The Plaintiffs testified that they geneyallorked at least eiglnours, if not more,
although this included time spent changing clstli®ing their hair anchakeup, and “get[ting]
in the right frame of mind” to wor Davies indicated that she had never seen a dancer work

more than eight hours, although the danoéen did spend significant amounts of time

24 Dkt. 218 at 4:1-4.

% Ex. 12.

26 Dkt. 218 at 88:22-25.
27 SeeEx. 4.

*% Sedd.

2 Seeid.

30 Exs. 1, 2, 4; Dkt. 218 at 4:211%, 89:9-20, 109:21-23, 13%-141:5, 164:5-%ee alsdkt.
220 at 195:12-196:2.



preparing for work or “hav[ing] coffee or get[ting] something to &atThere was no
requirement that the dancers conduct these actiati¢he club, as opposed to at home, before
they came to work? The weight of the evidence suggests to the extent that the Plaintiffs
were present at the club for more than efghirs on any given daypproximately one hour was
spent preparing for work or on meals. Witlat exception, the Court finds that Plaintiffs’
estimates based on their recdlieas support a just and reasoleainference of the amount and
extent of their work at Crazy Horse.

12. At Crazy Horse, the dancers were compensated in a number of ways. First, the
dancers received biweekly pdngrks supposedly in the amount of the minimum wage from the
club3® Second, dancers received discretionary ansopait! by customers for dances on the
club’s main stage (referred to as “stage tipg'hird, dancers received fees from customers for
“table dances” performed for specific customdfsurth, dancers receivéees from customers
for dances performed for specific customers in the club’s VIP room.

13. There was no established amount for stggge Customers chose to pay or not
pay whatever amount they thought was approptfate.

14.  The dancers charged the customers $2@are for each table dance, which they
kept®® The dancers were responsifide collecting these fees, wii@veryone considered to be

“their” property*

31 SeeDkt. 220 at 195:12-196:2, 200:6-201s&e also idat 216:13-217:13.
%2 Dkt. 219 at 33:18-20.
¥ See, e.gDkt. 218 at 158:11-18.
3 |d. at 55:22-56:1, 159:15-2Rkt. 219 at 41:2-17.
8



15. The dancers charged the customers $5@are for each VIP dance. The dancers
then paid $10 out of the fee for each dandbécclub for the use of the room and kept the
remainder of the fee, which belonged to thefhe dancers paid the $10 fee to the club either
immediately before or after going into the VIP rodm.

16. The Parties referred to and regardezlgshms collected and retained by the
dancers from the customers on stage, for table dances, and for VIP dances &5 “tips.”

17. The dancers also paid out certain amsuatthe club and to other employees.
Dancers were required to pay $10 for each hour they worked, or $80 per eight-hour shift, to the
club3® They did not pay more than $80 peydand accordingly, were not paid in their
biweekly paychecks for any time spdreyond eight hours in any given ddy.

18.  The primary means by which the clubdked the dancers’ time was the amount
of hourly house fees they pditl. Although there was a time clock, Dancers were not required to

clock in and clock out? All other employees were required to dd'$o.

3% Dkt. 218 at 7:4-22; Dkt. 219 at 41:24-42:1; Dkt. 220 at 95:25-96:6, 102:13-103:15, 198:14-
199:9.

% Ex. 10 at 3 (“Get paid for your table darmore you do it. That way you control the dance
not the customer. It is not the respbiigy of [] any other employee to demagdur dance fee
from any customer after the fact.” (phasis added)); Dkt. 218 at 111:25-112:8.

37 Dkt. 218 at 7:23-9:12, 93:2-9%5:169:10-18; Dkt. 219 at 4118-23, 42:16-20; Dkt. 220 at
95:4-24, 102:13-104:5, 198:14-199:16. Credit caaddactions may have been handled in a
different manner, however, the Plaintiffs testifibat they rarely dealt with credit card
transactions.SeeDkt. 218 at 59:6-11, 153:15-156:19; Dkt. 219 at 39:15-40:9.

% See, e.gDkt. 220 at 165:3-17.
39 Dkt. 218 at 11:1-6, 96:11-97:11, 166:19-167:5.
40 Sedd. at 109:18-25.

41 Dkt. 220 at 245:3-5.



19. The Plaintiffs and Seybold testified thaeyhwere instructed by Jeanette Johnson
and others at the club that they had to pay tips to — ootiip— several other employees,
including house moms and house dads, jdiskeys, poker annogers, doormen, and
bartenders. They testified that when they didpay these sums, they were “intimidate[d]” into
doing so by these individual8. The intimidation consisted of verbal harassment from those
receiving the tip outs, @luding Jeanette Johnsth Plaintiffs, however, were not threatened
with the loss of their employmefft. The Crazy Horse witnesses generally indicated that
although there may have been some expectatibiig outs, it was not required and, although
the other employees may have occasionally askethbfor complained about not receiving tips,
there was no intimidatioHf. Crazy Horse’s “Dance Policies” éite time further indicate that “[i]t
is customary to tip the House Moms, Doorm[efial ©Js either d[ur]ing cat the end of” each
shift.*®

20. The Court finds that although tipping wasgpected and frequently solicited in a

badgering manner, there was no formal or inforraglirement that the dancers tip out other

2 Dkt. 218 at 5:15-25, 89:23-25, 174:21-175:2; Dkt. 220 at 48:21-57:16, 210:16-211:9.

43 Dkt. 218 at 5:15-25, 89:23-25, 174:21-175:2; Dkt. 220 at 48:21-57:16, 104:6-105:10, 210:16-
211:9. Jeanette Johnson testifiedessence, that she does nopuiee the dancers to use the time
clock because they are unwilling or unable to do so and many of them are not “sober.” Dkt. 220
at 48:21-57:16.

44 Dkt. 218 at 12:20-13:21, 96:11-97:11; 113:14-068:21-169:9; Dkt. 219 at 45:7-10; Dkt.
221 at 4:16-6:2, 9:8-12:14.

% Dkt. 219 at 74:8-75:19.

% 1d. at 75:20-22.

" SeeDkt. 220 at 144:8-20, 150:1651:11, 159:6-160:14, 212:2-216:2.
8 Ex. 10 at 3.

10



employees at Crazy Horse. Tipping among thpleypees at Crazy Horse was very similar to
tipping in other industries in thountry. For example, customextsrestaurants are expected to
tip the wait staff and a patron’s failure to do sceigarded as an insulfhe level of service a
patron receives may vary based on the patrorigéeto tip and the environment might become
increasingly uncomfortable if the patron faidlsdo so. Similarly, at Crazy Horse — although
expected and strongly encouragetipping out was not mandateg the club’s management as
a condition of employment. Tbe extent that there may haveen isolated instances of
intimidation by some employees, they were rwtdoned as part of afficial or unofficial
management policy. There was evidence to thaagnthowever, Plaintiffbear the burden of
proof on this issue, and the Courtds that they did not satisfy it.

21. The dancers were also required to attetoysell souvenirs, such as t-shirts with
the Crazy Horse logo, for $10 each. Plaintiffsifies! that if they faed to sell these items
(generally, one per night), theyere required to purchase th8mThe Crazy Horse witnesses
testified that the dancers were permittedetoirn the items if they failed to sell théfh.

22.  Crazy Horse also participated inathiable fundraising, including for the
Muscular Dystrophy Association and a drug peog called “Freedom Frog.” The charitable
promotions occurred for several weeks at a tindifferent points durinthe year. During these

periods of time, the dancers did not have to sell souv&niféie dancers were asked to solicit

49 Dkt. 218 at 14:17-15:24, 96:11-98:AR7:6-168:1; Dkt. 219 at 47:8-10.
0 Dkt. 220 at 167:14-168:11, 201:17-202:1.

°l Sedd. at 97:4-98:4, 99:10-24. Plaintiffs testifitht these events carred “continuously”
throughout their employmergee, e.g.Dkt. 219 at 19:12-15, however, although it may have
seemed “continuous” to the Plaintiffs, the weighthe evidence suggests that the charitable
fundraising events, although perldpequent, were not continuous.

11



two $5 donations per night from the customers. nifés testified that ifthey failed to do so —
which was nearly always — they wereu@ed to make the donations themseR?e3he Crazy
Horse witnesses claimed that the dancers wereeqatred to make theodations if they were
unable to persuade the customers to d so.

23. The Court finds that although the danosese expected to — and arguably even
“required” to — attempt to sell souvenirs and ggate in charitable fundraising efforts, they
were not compelled to purchase items that tmyld not sell or make charitable donatidhss
with the tip outs, the Plaintiffs did offer evidertcethe contrary, but they also bear the burden of
proof and having considered all of the evidertlee,Court finds that was not satisfied.

24. Jeanette Johnson and numerous otheCsaaty Horse kept track of the dancers
hours, whether they had sold souvenirs, anaisedi charitable contoutions in the spiral
notebooks, referenced abaveThe dancers would report théses from dances (which they
referred to as “tips”) to the club on “tip slipsf verbally to Johnson avhoever else was in
charge of the spiral noteboo¥s This information was thencerded on sheets summarizing the

house fees paid by each dancer to the clupp@sedly corresponding to the number of hours

52 Dkt. 218 at 15:25-17:11, 96:11-98:17, 168:2-k alsdkt. 220 at 168:12-169:9.

>3 Dkt. 220 at 201:17-202:1. Gabryushina did $eyyever, that the dancers were required to
participate in the fundraisingSee idat 168:12-169:8.

>* The Court observes that Pldifs did not seek to introduceng of the souvenirs that they
claim they purchased or elicit any testimonynfr Seybold about the souvenirs or charitable
fundraising.

5 Dkt. 219 at 221:11-18.
6 Ex. H: Dkt. 219 at 233:25-237:6.

12



worked”) for biweekly periods® “Tips” reported by the dancers on the tip slips or verbally
were also occasionally recordiedthe margin of the sheets.As discussed above, there were
significant problems with these records. Thelseets were then used to prepare the pai/roll.
Payroll taxes were deducted from bl hourly wages and the reported fibs.

25. Jeanette Johnson testified that the “tiformation that the dancers reported to
the club was used to determine their withhaddiaxes and was reported in the club’s gross
receipts>? This claim, however, was not credibledause — in addition to the previously noted
problems with Johnson’s testimony — it wouléan that Crazy Horse was including amounts
that were undisputedly the employees’ “tips” (including the stageitips) gross receipts. To
the contrary, the weight of the evidence suggtsit Crazy Horse reported the house fees that
the dancers paid to it (including the hourly $10 charge and th&e&X6r the VIP room) in its
gross receipt8’ and the dancers were taxed on and exgettt report (for withholding purposes)

the sums they collected from the customerslamd, which everyone regarded as their “tips.”

>" But seeDkt. 220 at 76:10-77:5.

8 SeeEx. I.

9 CompareEx. | with Ex. K; see alsdDkt. 220 at 77:25-78:13.
%0 Dkt. 220 at 222:2-223:12.

®1 |d. at 225:21-228:6.

%2 |d. at 131:8-17.

%3 Jeanette Johnson'’s testimasyalso inconsistent with her own prior affidaveeDkt. 144-2

1 11 (noting that house fees and VIP fees pgithe dancers to Crazy Horse “were taken into
and included in the gross receipts of Crazyddd but not mentioning the dance fees customers
paid to the dancers other than to the meixtkey were used to pay the house fees).

4 SeeDkt. 220 at 229:6-17.

13



26. Jeanette Johnson testified that she atredithe compensation system to require
the dancers to pay the club $10 for each hour worked and then pay out $7.15 per hour to the
dancers because she “was told by [an] attornaty #ne could not require the dancers to pay the
club $10 per hour and then pay them back $10 perfour.

27. The dancer compensation and record keeping system at Crazy Horse were
intentionally structured to shithe risk of poor business tmydimpose the expenses of running
the business on, the individual dans as if they were indepemieontractors as opposed to
employees and evade the requirements of the FLSA and the AWHA.

2. Fantasies

28.  Thornton worked at Fantasies in 2005 and Z808he indicated that there were
times where she worked over eight hoper day or forty hours in a we¥k Thornton also
testified that she frequentiyorked longer than the standdige hour shift at Fantasié&. She,
and other witnesses, also indicatkdt she spent time there socializffigBased on her
recollection, she worked attd of 1,096 standard time hours and 80 overtime hours over the
course of 140 days of work at Fantasfe§.he Court finds that Thornton likely spent extended

periods of time totaling approximdyeone hour for each day she ked at the club socializing.

% |d. at 63:4-64:8.

% Dkt. 218 at 176:21-25.

" Ex. 3.

% Dkt. 218 at 200:5-201:1.

% Dkt. 219 at 69:18-23, 97:20-98:4, 130:7-25.

0 Ex. 14,
14



With that exception, the Court finds that Thamis estimate based on her recollection supports
a just and reasonable infeoenof the amount and extentlwér work at Fantasies.

29. At Fantasies, the dancers received bivieplychecks, staggs, dance fees, and
could also make money off dfink commissions. Dancersceived paychecks purportedly
paying them $6.15 per hour, despite the faat the minimum wage at the time was $7.15 per
hour!! Taxes were deducted from this amouast well as $5 per hour in house f&es.
Consequently, the dancers’ biwgegaychecks were very smaf.

30. The dancers also received stage tips for dancing on the main stage and fees for
performing table danc€$. The dance fees were considetieel dancers’ property and the
dancers were also responsible for azlfeg those fees from the customé&tsThornton’s
contract with Fantasies provsléhat “[a]ny tips colleted by the ‘employee’, and any monies
paid them [sic] by customers above and beyonartimmum wage requirement will be retained
by the ‘employee.™ The contract also states that ders are “responsibte report table and

lap dance revenues and any adddidips (not reported to the l@b’)” to the IRS, and that

"t Ex. 15; Dkt. 218 at 197:3-7.
2 Exs. 6, 15; Dkt. 218 at 195:1-1898:4-10; Dkt. 219 at 121:15-122:23.
3 SeeEx. 6. Thornton’s paychecks westten less than twenty dollar§eeEx. 15.

" Dkt. 218 at 183:13-184:6; DK219 at 96:13-24. There was no \Hsom at Fantasies. Dkt.
219 at 71:21-72:2.

> Dkt. 218 at 185:18-22; Ex. 5 (“Get paid faur dances in advance!!! The club is not
responsible for collectingour money for you.” (emphasis added)).

® Ex. CA at 4.
15



dancers “are not required to semder to ‘Club’ any of the tabland lap dance revenues except”
as necessary to pay the house fées.

31. Dancers could also make commissions selling drifikhey were, however, also
required to sell a certain @mnt of drinks per nightt

32. The dancers also had to pay the club $1Bomse fees for each hour they worked.
The dancers would pay the club $50 (or $10 per howsh for a standard five hour shift. The
remainder of the house fee ($5 peur) was deducted from therd&rs’ paychecks. Dancers
were not charged house fees for any time speptraka standard five hour shift, and were also
not compensated for any such time in their paych&ksccording to the contract Thornton
signed with Fantasies, the purpose of the houserfassto help defray the ‘Club[]s’ cost§”

33. Dancers were also supposed to fill out slips which indicateduimber of dances
they had performed, drinks solhd house fees paid for each nitfhifThe bartenders would
then compile this information onto a sheet tinaty would submit to Gal Hartman, or another
person working in the office. Hartman would these these sheets to prepare an individualized

biweekly chart summarizing each dancer’s hpwtsch also indicated tips declared, drink

7 1d. at 4-5.

‘8 Dkt. 6; Dkt. 219 at 122:4-23.

9 Dkt. 218 at 184:18-185:4, 197:13-198:3.

8 Ex. 6; Dkt. 218 at 186:1-5; Dkt. 219 at 121:15-122:3.
8 Ex. 9.

82 geeEx. CC.
16



commissions, and house fees paidhe club, among other thindgbat the dancer would then
sign®

34. There are several discrepancies between the slips that Thornton filled out and the
biweekly summary charts prepared by the Fantasies’ dffidéhornton testified that she signed
blank sheets that someoelse later filled iff> Carol Hartman testified that this would not have
been possible because the blank forms werestbak the office and the dancers would not sign
them until the payroll had been completed and they had been fillé% buany event, the
Fantasies Defendants did not seek to introduwm@@rehensive set of records purporting to set
forth Thornton’s hours.

35. Hartman testified that all of the incorfrem dances and drinks sold were
recorded in the club’s business recordd eeported in the club’s gross receifitsTo the extent
that this statement suggests that the club teganoney that the dancers received from the
customers in its gross receipts, however, it m@sconsistent with the other evidence or the

context® In fact, the dancers were taxed on thesfehat they collected and reported (for

83 SeeDkt. 219 at 116:4-120:25.

8 CompareEx. CCwith Ex. CB; Dkt. 219 at 114:5-115:17, 146:17-23.
8 Dkt. 219 at 59:17-60:1Gee alsEx. CB.

8 Dkt. 219 at 128:10-129:10.

87 |d. at 154:14-155:25.

8 |t is also inconsistentith Hartman's prior affidavit.SeeDkt. 147-1 § 11 (noting that, at
Fantasies, the house fees “weleetainto, and included in the g®receipts of the club,” but not
mentioning the dance fees customers paid to theeta other than to the extent they were used
to pay the house fees).

17



withholding purposes) tBantasies as “tip$> and Fantasies reportectthouse fees it collected
from the dancers, as well asrik income, in its gross receipts.

36. Thornton was also required to “tip outie disc jockey, doormen, and the wait
staff>® She indicated that she was expectegbiticipate in the tip out practice, and was
threatened or intimidated into doing ¥oSpecifically, she statetiat she was repeatedly
questioned by the other employéfeshe failed to tip them odf. Carol Hartman testified that tip
outs were not required, although she candatinowledged that the club occasionally had
problems with doormen who were harassing the dancers for tips, and that those doormen had
been fired® Regardless, Thornton té&ed that she does noesk to hold the Fantasies
Defendants liable for the tip outs other employees at Fantasfeand the exhibit she prepared
summarizing her damages claim against Féggatoes not include any sums for tip dlits.

37. The dancer compensation system at Fardasas intentionally structured to shift
the risk of poor business to, and impose the es@e of running the business on, the individual
dancers as if they were independent cattrd as opposed to employees and evade the

requirements of the FLSA and the AWHA.

89 SeeDkt. 219 at 123:13-19, 124:10-25.

% Dkt. 218 at 198:17-2Mkt. 219 at 73:9-25.
91 Dkt. 219 at 74:1-7.

%2 1d. at 89:8-90:6.

% |d. at 127:2-128:9.

% |d. at 63:14-64:11. Thornton also did not astimat she had to sedbuvenirs or solicit
charitable contributins at FantasiesSee id.

% Ex. 14.
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1. CONCLUSIONSOF LAW

Plaintiffs seek to recover: (1) unpaid wagesl overtime plus statutory penalties; and (2)
forced tip outs and other charg@sPlaintiffs also seek to hipthe Defendants individually and
personally liable for these damagésThe Defendants havesasted a number of legal
arguments which, if accepted, would either precliat®lity or reduce Plaintiffs’ damages. The
Court’s conclusions of law onébe issues are set forth belS.

A. Wages & Overtime

1. Plaintiffs seek allegedly unpaid g@s and overtime compensation under the
FLSA, the AWHA, and Alaska Statutes § 23.05.1¥0hether the compensan structure at the
clubs violated the minimum wage laws tutagyely on whether the dance fees should be
considered service charges, which may be tseff-set minimum wage obligations, or tips,

which may nof® The amount of any damages, in tusii| be affected bywhether the two or

% As discussed above, at trilihornton disclaimed any intentiai asserting claims for forced
tip outs against Fantasies.

9 Dkt. 227 at 9-10.

% To the extent that any of the Court’s findingdauft are arguably conclusions of law, they are
not restated in this section an@ ancorporated herein by reference.

% The Court notes that it priewsly rejected the Crazy HarPefendants’ argument that the
table dance fees were service charges becanserdacould pay the house fees out of their table
dance fees, explaining:

the Plaintiffs had to pay the house feesto Defendants regardless of whether
they received any sums from the customénsother words, if the club happened
to be completely empty, despite being e business, and a dancer received no
money from customers during the coursawhour, she would still have to pay
the house fee to the club. Unlike the serveZumbie[v. Woody Woo, Inc596
F.3d 577, 578 (9th Cir. 2010)], who was gudesd to make at least the minimum
wage for each hour of work, Plaintitiere lost money for each hour of work
unless they collected sufficient sums from the customers to make up those losses.
As a result, because these fees wereapotingent on the Plaintiffs collecting

19



three year statute of limitations under the FL&#lies, whether Plaintiffs are entitled to
liquidated damages under the FLSA and the AWitAether they are entitled to recover the “90
day penalty” under § 23.05.140, and whether they paveen that they worked hours for which
they were not properly compensated. As sehfbelow, the Court concludes that Plaintiffs are
entitled to damages in the amount cdted at the end dhis section.

1. Applicable Authority

2. The purpose of both the FLSA and the AW is to establish and safeguard
minimum wage and overtime compensation starglaodas to provide workers with adequate
standards of living®® Under the FLSA, during all relevatitnes, employers were required to
pay employees a minimum wage of $5.15 an ¥fband one and one-half times their “regular
rate” of pay for any time worked in excess of 40 hours per Wéek.court may find an
employer violating these provisions lialbdean employee for the amount of unpaid

compensation as well as “an additioaguial amount as liquidated damag®&.The court, in its

money from customers, they were nalhg customer tips or customer service
charges — they were charges leviedh®sy employers on the employees. The
dancers’ obligation to pay these fees existeespective of their dealings with the
customers. In this sense, they wengasate transactions which were not related
to the transactions between the daneexthe customers. Thus, because these
sums came from the dancers — as opptséie customers — it does not matter
whether the house fees and similar changere recorded as gross receipts
because they could noffset Defendants’ minimm wage obligations to
Plaintiffs.

Dkt. 175 at 28-29 (citations omitted).
190§ 23.10.050; 29 U.S.C. § 202.

101 29 U.S.C.A. § 206(a)(1) (West 1998).
192 29 U.S.C. § 207(a).

103 § 216(b).
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discretion, may decline to award liquidated dgesor reduce the amount of liquidated damages
where the employer demonstrates, to the courtisfaetion, that it was acting in good faith and
had reasonable grounds for believthgt it was not violating the FLSR? Actions under the
FLSA are “forever barred” unless commentetthin two years after the cause of action
accrued, except that a cause of action arisingfoaitwillful violation may be commenced within
three years after the cause of action accr&®d.”

3. The AWHA “is based upon” the FLSAnd the Alaska Supreme Court has found
that “interpretations of the FLSAarelevant in interpreting the AWHA® The AWHA sets
the minimum wage at $7.15 per hour as ofuday 1, 2003, and furtherovides that “[a]n
employer may not apply tips orajuities bestowed upon employeessa credit toward payment
of the” minimum wagé?’ It also provides that emmlers must pay certain qualifying
employees overtime compensation at the ratmefand one-half times the regular rate of pay
for any hours worked in excess of 40 per workweek or eight pefdayiolating employers
may be found liable to the employees for unpeédjes or overtime compensation along with “an
additional equal amount as liquidated damad®sThe Court may reduce or decline to award

an amount of liquidated damages if it bets the employer was acting in good fatthAn

104 & 260.

105 § 255(a).

198 Dayhoff v. Temsco Helicopters, In848 P.2d 1367, 1371 (Alaska 1993).
197 Alaska Stat. § 23.10.065(a).

108 § 23.10.060.

109 § 23.10.110.

110 § 23.10.110(d).
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AWHA claim “is forever barred ueks it is started within twoewars after the cause of action
accrues.*™

4, Additionally, Alaska Statutes § 23.05.14@yides that employers must pay their
employees at regular intervals, musy reem within certain periods of tifié after the
employment ends, and provides penalties/folations. Under 83.05.140(d), if the employer
fails to pay wages due to a terminated emgdowithin the applicable time periods, the Court
may impose “a penalty in the amount of #dmployee’s regular wage, salary, or other
compensation from the time of demand te time of payment, or for 90 working days,
whichever is the lesser amount terminated employee has “tptwo years and three days
after termination to file a claifor unpaid . . . wages, salaries,ather compensation for labor or
services” as well as stabry penalties under § 23.05.149.

5. Claims under § 23.05.140 “are to be caomstl as claims under the underlying
authority that defines what wages are dtfé.Here, the AWHA constitutes the applicable
“underlying authority.*** The Alaska Supreme Court has héldwever, that a plaintiff may not

“seek double recovery of such funds by attermptb recover unpaid wages multiple times under

111§ 23.10.130.

12 The applicable time periods are three wogkilays where employment is terminated by the
employer, and the next regular pay day that ieast three days after the employer receives
notice where employment is terrated by the employee. § 23.05.140(b).

113 Quinn v. Alaska State Emp. Ass944 P.2d 468, 472 (Alaska 1997) (citiRged v.
Municipality of Anchorage741 P.2d 1181, 1184-85 (Alaska 1987)).

114 Bruns v. Municipality of Anchorag82 P.3d 362, 369 (Alaska 2001) (discussngnn, 944
P.2d at 472).

115 Seeid.
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different theories*® Accordingly, Plaintiffs may notecover for unpaid wages and overtime
under both § 23.05.140 and the AWHA. Additionally, although § 23.05.140 allows a former
employee to recover “all” unpaid wages, sasyior other compensat, but does not revive
AWHA claims barred by the AWHA statute of limitatioh.

2. Dance Fees

6. An employer may use service charges,raittips, to off-set its obligations under
the minimum wage laws? In its summary judgment ordehe Court found that there was “a
genuine issue of materitdct as to whether the dan@e$ were service charges or tips."As
the Court noted in that ordéhere is a lack of agement among the courts as to whether dance

fees constitute tips or service chard@sSummarizing the relevant ihorities, the Court stated:

18 Quinn, 944 P.2d at 473.
17 See idat 472-73.

118 geeDkt. 175 at 20-30; 29 C.F.R. § 531.55(b) {d&ice charges and other similar sums
which become part of the emplaigegross receipts are not tifig the purposes of the Act.

Where such sums are distributed by the employis employees, however, they may be used in
their entirety to satisfy the monetary requiremeifthe Act.”). The sole exception to this rule

is the “tip-credit” method, which authorizes emplsy/ take a partial ifp credit” towards the
minimum wage obligation based on the emplogdigs. 29 U.S.C. § 203(m); 29 C.F.R. 8
531.52. The tip credit method, however, is impgesible under Alaska law. Alaska Stat. §
23.10.065.

119 pDkt. 175 at 21.

120 SeeDkt. 175 at 25 (comparingeich v. ABC/York-Estes Corplo. 91 C 6265, 1997 WL
264379, at *6-7 (N.D. lll. May 12, 1997Reich v. Priba Corp.890 F. Supp. 586, 594 (N.D.
Tex. 1995) Smith v. Tyad, Inc209 P.3d 228, 233-34 (Mont. 2009), atafrell v. Diamond A
Entm’t, Inc, 992 F. Supp. 1343, 1358 (M.D. Fla. 1997), viithtson v. 7455, IncNo. CV 98-
788-HA, 2000 WL 1132110, at *5-6 (D. Or. Jan. 14, 200@)ody v. RazoolyNo. A099065,
2003 WL 464076, at *7 (Cal. Ct. App. Feb. 25, 2003), Alagka v. Investors Unlimited, Inc.
No. 3AN 92-37 Civ., slip op. at 1 (Alaska Sup€t. April 27, 1993)). In their summary
argument, the Crazy Horse Defendants cite amditiauthorities that stand for the proposition
that dance fees need not ergaremployer’s gross receiptsarder to be considered the
employer’s property See Doe v. Cin-Lan, IndNo. 08-cv-12719, 2010 WL 726710, at *6 (E.D.
23



the factors that provide guidance asvteether a payment is a tip or a service
charge are: (a) whether the paymens weade by a customer who has received a
personal service; (b) whether the paymg&as made voluntarily in an amount and
to a person designated by the customgnyvfeether the tip is regarded as the
employee’s property; (d) the methodd$tributing thepayment; (e) the

customer’s understanding of the payment; and (f) whether the employer included
the payment in its gross receipts. Thhs,treatment of fees as gross receipts
may or may not be determinative pg@ding on whether other factors also
support the conclusion. As explained by aoart, if the disputed fees “were

truly service charges, theshould have been included in the employers’ gross
receipts for accounting artdx purposes, but if they were not, that is
circumstantial evidence that defendantsrhtlactually regard the fees as service
charges, but rather as tip$™

7. Considering these factors and the evidenesgmted at trial, the table dance fees
at both Crazy Horse and Fantasies were “tjpisich cannot be used to off-set the clubs’
minimum wage obligations. At both clubsethayments were made by customers who had
received personal services, wergaeled as the dancers’ progemere paid directly from the
customer to the dancer and kept by the dancee n& included in the clubs’ gross receipts, and
were referred to and treated as “tips” by Bagties. Although the payments were not made
“voluntarily” in the sense thdhe customers were obligated to pay some amount for the services
they were receiving, the custonmuld choose the dancer t@uoest the dance from, and could
pay more than the price set by ttlub which the evidence established was a minimum price, but

not a maximum.

Mich. Feb. 24, 2010Ruffin v. Entm’t. Of the E. Panhangdo. 3:11-CV-19, 2012 WL 761658,
at *2 (N.D. W. Va. Mar. 7, 2012) (citinGin-Lan). The Court does not find the relatively
cursory analysis in these cases helpful andninevent, they are not inconsistent with the
Court’s prior ruling, which acknowledges that islbon of dance fees in the employer’s gross
receipts is not necessarily dispositive.

121 1d. at 27-28 (citingJnited States v. Conforté24 F.2d 869, 874 (9th Cir. 1980), 29 C.F.R. §
531.35,Chan v. Triple 8 Palace, IncNo. 03 Civ. 6048(GEL), 2006 WL 851749, at *3, *8
(S.D.N.Y. Mar. 30, 2006), anABC/York-Estesl997 WL 264379, at *5-7 (alteration marks
omitted)).
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8. The VIP dance fee at Crazy Horse was a iaybf a service charge and a tip. Ten
dollars of the VIP dance fee was regarded gmpédor the use of the room, a set non-negotiable
amount, regarded as the club’s property, pgithe customer to the dancer and then
immediately from the dancer to the club, aadorded in the club’s gross receipts. The
remainder of the fee, however, was for a personal service, set at a minimum amount that (like
table dance fees) could be higher, regarded adatheer’s property, paid by the customer to the
dancer and kept by the dancer, not recordeddrclub’s gross recem and referred to and
treated as a “tip” by the Parties.

9. There was no evidence as to the cusimunderstanding of any of the fees.

10.  Accordingly, the table dance fees and YHP dance fees retained by Plaintiffs
cannot be used to off-set the Defendaalsgigations under the minimum wage laws.

3. Statute of Limitations

11. If an employer willfully violates the FLSA, the two yeatatute of limitations may
be extended to three yeafs. Although the court should not ptese that a violation was willful
in the absence of evidence, it may deteehrat conduct was willful where “an employer
disregarded the very ‘possibilitshat it was violating the statuté®® Evidence of an employer’s
knowing or reckless disregard for ather its conduct violated tistatute is generally sufficient

to establish willfulnes&*

122 plvarez v. IBP, Ing.339 F.3d 894, 908 (9th Cir. 2003) (citing 29 U.S.C. § 255} on
other grounds546 U.S. 21 (2005).

123 |d. at 908-09 (citations omitted).
1241d. at 909 (citingMicLaughlin v. Richland Shoe Gd@86 U.S. 128, 133 (1988)).
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12. Here, the Court observes that there are abmurof ways that the clubs could have
lawfully compensated the dancenglost notably, they could ka paid the minimum wage and
treated the dance fees as truevise charges by requiring the danctersurn in all dance fees to
the club, then paid the danceexchk a percentage of those fesstop of the minimum wage.

They could have also paid the minimum wadgsignated all of the dance fees as tips, and
required the dancers to participate in a manddtprgool that redistributed the tips among the
employees® Instead, however, despite acknowledgihat the dancers were employees

entitled to the minimum wage, tletubs seemed set on defying the law by forcing the dancers to
start off each hour of work at a loss unless timaygle sufficient dance fees to cover the house
fees. This compensation scheme appears toleam structured witthe purpose of exploiting

the dancers and defeating the wage and hour'f&ws.

13. The Crazy Horse Defendants record keepragtices also suggest — at the very
least — a reckless disregard for the minimungevand overtime laws. Record keeping was
atrocious; management never seemed to maksinogre effort to determine when dancers were
coming and going or working or not working.lthough all other employees were required to
use a time clock, dancers were not. The oa&f measure of how rh the dancers were
working was the amount of house fees they paid, which the dancers had an incentive to

understate.

12> 5ee Cumbie v. Woody Woo, |96 F.3d 577, 578-83 (9th Cir. 2010).

126 Notably, the Alaska Supreme Court has presip found that a dancer was an employee, not
an independent contractaleffcoat v. Alaskar32 P.2d 1073, 1078 (Alaska 1987). The
structure of the dancers’ compensation systertigeatiubs here also appear to have been
developed to defeat thmport of that decision.
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14.  Similarly, the Fantasies Defendants ogesdught to impose (or “defray”) the
expenses of carrying on their businesstendancers, which is impermissibfé. Moreover,
even ignoring the $15 house fees that daneers required to pay the club each hour, the
dancers were only paid $6.15 per hour, or ofdkadi@ss than the minimum wage under state
law. They also appeared to be willfully blindtte possibility that thdancers might be working
longer than a standard five hahift, relying heavily on the amount of house fees paid as
evidence of how long the dancers had worked.

15.  Under these circumstances, the Court concludes that the Defendants’ conduct was
willful and the three year statute of limitatiostsall apply to Plaintiffs’ claims under the FLSA.

4. Liquidated Damages

16. Liquidated damages under the FLSA& designed to be compensatory, as
opposed to punitive, and an award of liquidated damages is “the M3r@durts do, however,
“retain discretion to withhold a liquidated damagavard, or to award less than the statutory
liquidated damages total, where an employer shibatsdespite the failure to pay appropriate
wages, the employer acted in . . . good faithd’In order to qualify for this exception, the

employer “bears the ‘difficultourden of proving both subjgge good faith and objective

127 See Smith v. Woodwardo. CV-02-547-ST, 2003 WL 233985, at *11 (D. Or. Sept. 30,

2003) (citingReich v. Priba Corp.890 F. Supp. 586, 596 (N.D. Tex. 1995)). This is because the
club’s cost of doing business is primarily foraan benefit and cannot be included in the
computation of an employee’s “wagesSee29 U.S.C. § 203(m) (defimg “wage”); Alaska Stat.

§ 23.10.145 (incorporating the FLSA definitions into the AWHgee als®9 C.F.R. 8§

531.3(d), .32(c).

128 Alvarez v. IBP, Ing.339 F.3d 894, 908 (9th Cir. 2003) (citing 29 U.S.C. § 255} on
other grounds546 U.S. 21 (2005).

129 |d. at 909 (citation omitted).
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reasonableness['f° The subjective component of the tesjuires the employer to prove that it
“had an honest intention to ascertain whatfh8A requires and to ait accordance with it***
The employer must also showatht “had objectively reasonabbrounds for believing that the
acts or omissions giving rise to tfalure did not violate the FLSA.**? Liquidated damages
are “mandatory” where the employer fails to satisfy the'tésthe standards under the AWHA
are nearly identical, with the only exception lgethat the employer faces an even “higher”
burden of proof to establish good faith, whit must prove “byclear and convincing
evidence.*** The Ninth Circuit has noted that “adiing of good faith is plainly inconsistent
with a finding of willfulness.**®> Reliance on counsel, however,yrize sufficient to establish
good faith'%®

17. Here, the Court has already found that Defendants’ conduct was willful.
Although Jeanette Johnson indicated that she ttedsan attorney who advised her to pay the

dancers back $7.15 of the $10 house fee insiB&dl0, this hardly excuses the objectively

unreasonable practice of compensating employ@&bsawmegative hourly ta. Accordingly, the

130 1d. at 910 (citations omitted).

131 Bratt v. Cnty of L.A.912 F.2d 1066, 1072 (9th Cir. 1990jtation and alteration marks
omitted).

132 Alvarez 339 F.3d at 909 (citation omitted).

133 |d. at 910 (citations omitted).

134 Air Logistics of Alaska, Inc. v. Thropp81 P.3d 1084, 1097-98 (Alaska 2008).

135 Chao v. A-One Med. Servs., 846 F.3d 908, 920 (9th Cir. 2003) (citation omitted).
136 Throop 181 P.3d at 1097-98 (citations omitted).
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Court concludes that the good faith exception dm¢spply and Platiifs are entitled to
liquidated damages under the FLSA and the AWHA.

5. 90 Day Penalty

18.  Under Alaska Statutes 8§ 23.05.140(d), an eygl who violates that statute “may
be required to pay the employee a penalty éenaimount of the employee’s regular wage, salary,
or other compensation from the time of the ded# the time of payment, or for 90 working
days, whichever is the lesser amount.” The purpose of this penalty is to “to deter employers
from withholding wages due their employeé¥."Penalties under ithsection are “not
mandatory” and are “within the soudicretion of therial court[.]"**® The court may consider
the employer’s intent in deciding whethelingpose the penalty, butdecision declining to
impose a penalty need not be supported fiyding that the conduct was unintentioh&.

19.  Although the Court has fourttlat the Defendants’ conduct displayed a reckless
disregard for the minimum wage and overtim@dathe Court declines to award a 90 day
penalty on top of the unpaid wages and otteanages due under the FLSA, the AWHA, and §
23.05.140. On the facts of this case, those dasnagkikely be sufficient to deter Defendants
and other employers from failing to pay themtéenated employees within the time periods set

forth by § 23.05.140 in the future.

137 Mitchell v. Smith742 P.2d 220, 223 (Alaska 1987).

138 | owery v. McMurdie944 P.2d 50, 51-52 (Alaska 1997) (citiskpndike Indus. Corp. v.
Gibson 741 P.2d 1161, 1171 (Alaska 1987)).

139 see id(citing Klondike 741 P.2d at 1171¥ee also Hallam v. Holland Am. Line, In27
P.3d 751, 756 (Alaska 2001) (indireg that the employer’s “godiith bears on” whether the
court should award penaltiasader the statute and citikdondike 741 P.2d at 1171).
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6. Proof of Damages

20. Evenif the compensatory scheme wasdtired improperlyPlaintiffs may only
recover damages if they can prove that thetyially worked hours for which they were not
properly compensated. The FLSA and AWHA brghuire employers to maintain accurate
records of the hours their employees wtifkWhere an employer has fulfilled this duty, the
employees bear the burden of proving thaty were not properly compensatét Where the
employer fails to do so, however, the employeeg pnave their claims if they present evidence
from which the court may draw a “just and reeble inference” of the amount of work they
performed for which they were not properly compensétedt that point, the burden shifts to
the employer to present evidence sufficient tolsistathe precise number of hours worked or to
negate “the reasonableness of the inferém&e drawn from the employee[s’] evidend&”
Where the employer fails to do so, the conaly award damages based on the employees’
evidence, “even though the result may bey@gproximate,” and must “draw whatever

reasonable inferences can be drawn from the employees’ evidéhce.”

140 29 U.S.C. § 211(c); Alaska Stat. § 23.10.100(a).

141 Brock v. Setp790 F.2d 1446, 1447-48 (9th Cir. 1986) (citation omitt€dneva Woods
Pharmacy, Inc. v. Thygesoib81 P.3d 1106, 1009 (Alaska 2008) (citations omitted).

142 Brock 790 F.2d at 1448 (citation omitte@eneva Wood<4.81 P.3d at 1009 (citations
omitted).

143 Brock 790 F.2d at 1448 (citation omitte@eneva Wood<4.81 P.3d at 1009 (citations
omitted).

144 Brock 790 F.2d at 1448-49 (citation omitted).
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21. Notably, employers are not requiredclampensate “employees for activities
which are preliminary to or postliminary to thencipal activityor activities of a given job'#°
Such activities include the “donning and doffiofguniforms and related gear [where] not
required by law, rule, the employer or the nature of the . . . work to be performed on the
employer’s premises:*® Accordingly, the Ninth Circuit faheld that the time spent by police
officers donning and doffing their unifornsnot compensable under the FLEA.Similarly,
time spent on meals and on rest periods sigmifigdonger than 20ninutes is also not
compensablé?® The same principlespply under Alaska la#®

22. Nonetheless, an employer cannot singdBad ignorance over the fact that its
employees have been working hours that #greynot being properly compensated for while
reaping the benefits of thattaxity. Work that “[tjhe employeknows or has reason to believe”
is taking place, is compensable under the minimum wage'Pwsis management’s duty to
prevent work that it does not wantlie performed from being perform&d.

23.  For the reasons discussdibae, the Court concludes that the Defendants’ records

are unreliable and incomplete. Subject to the previously-noted adjustments for time spent

145 Bamonte v. City of Mes&98 F.3d 1217, 1221 (9th Cir. 2010) (quoting 29 U.S.C. § 254(a)).
1% 1d. at 1231.

147 1d. at 1232-33.

48 29 C.F.R. §8 785.18-.19.

199 SeeAlaska Admin. Code tit. 8, § 15.105(f)dopting 29 C.F.R. § 785.24-.25, which
summarize principles under 29 U.S.C. § 254, and 29 C.F.R. § 785.19).

150 29 C.F.R. § 785.11; Alaska Admin. Caite8, § 15.105(b) (adopting 29 C.F.R. § 785.11).
151 29 C.F.R. § 785.13; Alaska Admin. Cdite8, § 15.105(b) (adopting 29 C.F.R. § 785.13).
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donning and doffing their outfits, doing their haivd makeup, getting into the proper frame of
mind to work, eating meals, and socializing, tteI@ draws a “just and reasonable inference” of
the amount of work Plaintiffs performed for iwh they were not properly compensated from
their recollections as presentedral and in their related exbits. Those amounts are set forth
in the Court’s damages calculation below.

24.  On the basis of Plaintiffs’ evidenatae Court concludes that the Defendants
failed to pay the minimum wage and oveiigompensation as required by the FLSA, the
AWHA, and Alaska Statutes § 23.05.140.

7. Damages Calculation

25. Under the FLSA, the AWHA, and Alasl&tatutes § 23.05.140, Plaintiffs are
entitled to damages in the amount of unpaidegasand overtime, in addition to liquidated
damages. There is substantial overlap among these laws, however, and Plaintiffs are not
permitted to recover multiple times for the same infdfyNonetheless, where two or more
forms of damages are available to a plaintif§ court may award the greater of the tWwo.

26. In order to calculate the amount of wagjest Plaintiffs are owed, the Court must
determine the amounts necessary to bring #figinvages up to the minimum wage, overtime
compensation, and liquidated damages. Inraa@esach the minimum wage as putatively
arrived at in their paychecks,attiffs must be paid back thmuse fees they paid for each hour

of standard time that they worked. After reimbursement for the house fees, Plaintiffs’ paychecks

152 See, e.g.Quinn v. Alaska State Emp. Ass944 P.2d 468, 473 (Alaska 1997).

153 pineda-Herrera v. DA-AR-DA, IncNo. 09-CV-5140 (RLM), 2011 WL 2133825, at *5
(E.D.N.Y. May 26, 2011)Wicaksono v. XYZ 48 CorpNo. 10 Civ. 3635(LAK)(JCF), 2011 WL
2022644, at *3 (S.D.N.Y. May 2, 2011) (citations omittedopted 2011 WL 2038973
(S.D.N.Y. May 24, 2011).
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will actually cover the Defendants’ minimum wageligations. Overtime can be calculated by
multiplying the number of qualifying overtime haeusy one and one-half times the Plaintiffs’
“regular rate” of pay. Liquidated damages aneamount equivalent to the unpaid wages and
overtime compensation.

27.  For the period from August 22, 20Qhrough August 22, 2006, the AWHA
provides the greatest measure of damagesthBboperiod, the Court tailates Plaintiffs’

damages from the Crazy Horse Defendants as follows:

Thornton Prater Kidd
Days 58.00 124.00 363.00
ST Hours 416.00 930.0C 2852.00
Average ST Hours/Day 7.7 7.%0 7.86
OT Hours Claimed 88.00 207.00 428.50
Deduction 58.0( 124.00 363.00
OT Hours 30.00 83.00 65.50
ST Owed (Days x Av. ST Hours/Day x
$10/hour) $4,160.00 $9,300.0628,520.00
OT Owed (OT Hours x $10.725/hour) $321)75 $890.18 $702.49
Total Wages Owed $4,481.75 $10,190,18 $29,22p.49
AWHA Liquidated Damages $4,481.75 $10,190,18 $29,22p.49
Total Damages $8,963.50 $20,380{35 $58,444.98

This calculation includes the Caisrdeduction of an amount of aviene hours equivalent to the
number of days each Plaintiff worked to account for time spent donning and doffing their outfits,
doing their hair and makeup, getting in the prdpeme of mind to work, and eating meals.

28. The damages calculation for Fantasiedightly different. At Fantasies, the
standard shift was five hours, not eight. Acliogly, the Fantasies Defendants need only return

the amount of the house fees for the first five bafrany standard time worked on a given day.
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Any additional standard time hours greater thanreelld have to be compensated at the state

minimum wage rate of $7.15 per haiince they would not have beeovered in the paychecks.

Additionally, as the Fantasies Defendants/qrdid dancers $6.15 per hour instead of the

applicable minimum wage of $7.15 per hour, thel@ataount due for each hour of standard time

during which a dancer paid the house fe€l& per hour. Accordingly, for the period from

August 22, 2004, through August 22, 2006, the Coucitates Thornton’s damages from the

Fantasies Defendants as follows:

Thornton
Days 140.00
ST Hours Claimed 1096.00
Deduction 130.48
ST Hours 965.52
Average ST Hours/Day 6.90
Average ST Hours/Day Over 5 1.90
OT Hours Claimed 80.00
Deduction 9.52
OT Hours 70.48
ST Owed (Days x 5 hours x $16/hour) $11,200.00
Additional ST Owed (Days x Av. ST Hours/Day Over 5 x
$7.15/hour) $1,898.50
OT Owed (OT Hours x $10.725/hour) $755/86
Total Wages Owed $13,854.35
AWHA Liguidated Damages $13,854.35
Total Damages $27,708.7Q

The Fantasies calculation also unés a proportional reductiontime number of standard time

and overtime hours Thornton claimed for time spent socializing.

29.  Plaintiffs’ claims for wages and owvane accruing prior to August 22, 2004, are

“forever barred” under the AWHA. However, Plaintiffs may still recover unpaid wages and
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overtime prior to August 22, 2004, under § 23.05.140, which allows a plaintiff to recover “all”
unpaid compensation owed. Under the FLSAjRiffs may also recover unpaid wages and
overtime due from the period betweenglist 22, 2003, and August 21, 2004, since the Court
has found that Defendantsonduct was “willful.”

30. Under 8§ 23.05.140, Plaintiffs may recovleeir unpaid compensation at the
applicable rates under Alaska law, whick #re state minimum wage and overtime amounts
under the AWHA. Plaintiffs may not separatedgover that compensation under the FLSA, but
may recover liguidated damages under th84lin addition to the amounts due under §
23.05.140.

31. Under the FLSA, a plaintiff seeking damages for failure to pay the minimum
wage may only recover the minimum wage due under federadPfaim.contrast, under the
overtime provisions of the FLSA, the “regulate’aof pay is the employee’s hourly rate under
state minimum wage law to the exterattit is higher than the federal IdW.

32.  Accordingly, the Court calculates Tmdon and Kidd’s damages from the Crazy

Horse Defendants for the time period prior to August 22, 2004, as follows:

154 Bruns v. Municipality of Anchorag@82 F.3d 924, No. 97-36060, 1999 WL 288910, at *2
(9th Cir. 1999) (citingCosme Nieves v. Desh|é186 F.2d 445, 452 (1st Cir. 198@y)cEImurry

v. US Bank Nat'l Ass)rNo. CV-04-642-HU, 2005 WL 20334, at *3 (D. Or. Aug. 24, 2005)
(same) adopted 2005 WL 2492932, at *2-3 (D. Or. Oct. 7, 2005).

155 pineda-Herrera 2011 WL 2133825, at *3 (citing 29 C.F.R. § 778.5).
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Thornton Kidd

Days 25.00 205.00
ST Hours 192.00 1633.00
Average ST Hours/Day 7.68 7.97
OT Hours Claimed 20.50 242 .50
Deduction 20.50 205.00
OT Hours 0.00 37.50

ST Owed (Days x Av. ST Hours/Day x $10/hour) $1,920.00 $16,330.00

OT Owed (OT Hours x $10.725/hour) $0.00  $1,807.16
Total Wages Owed $1,920.00 $18,137,16
FLSA Days 25.00 190.00
FLSA ST Hours 25.00 1513.0¢
FLSA Av. ST Hours/Day 192.00 7.96
FLSA OT Hours Claimed 18.50 51.%0
Deduction 18.5( 44.48
FLSA OT Hours 0.00 7.02
Non-FLSA OT Hours Claimed 2.00 168.50
Deduction 2.00 145.52
Non-FLSA OT Hours 0.00 22.98

ST Owed (Days x FLSA Av. ST Hours/Day x

$8/hour) $1,536.00 $12,104.00
Other ST Owed (Non-FLSA OT Hours x

$5.15/hour) $0.00 $118.33
OT Owed (FLSA OT Hars x $10.725/hour) $0.00 $75.82
FLSA Liguidated Damages $1,536.00 $12,297.65
Total Damages $3,456.00 $30,434|81

In calculating liquidated damagebke Court has accounted foetfact that overtime under the
FLSA only includes hours worked in excessgiOfper week, and does not include hours worked

over eight per day, as it does under Alaska'féw.

156 CompareAlaska Stat. § 23.10.060ith 29 U.S.C. § 207(a)(1). For Kidd, the Court applied a
proportional deduction to the aviene hours she claimed which qualify under the FLSA and
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B. Tip Outs & Charges
33.  Plaintiffs also seek to reger the tip outs they contend that they were required to
pay to other employees at Crazy Horse ahérotharges levied ke club, including for
souvenirs, for charitable donations, and the VIP roont1ée.
34. Absent a contrary agreement, the gengrasumption is that “[ijn business where

tipping is customary, the tips . belong to th recipient.**®

Where there is an agreement for
employees “to turn over the tips to the emplgythe agreement is presumptively valid absent
some “statutory interferencé>® The FLSA § 3(m) includes a “tip pooling” restriction

indicating that “all tips received by” certain employees must be retained by those employees,
except that tip pooling among “employees whetomarily and regularly receive tips” is
permissible®® The tip credit method, however, is prohibited by the AWAYA.

35.  Some courts have suggested thaptipls involving management are invaifd.

In these cases, however, the employers atteenpting to utilize the tip credit methd4.

those that did not. For Thornton, as the amafitthe deduction exceeded all overtime hours she
claimed, the Court reduced both qualifyinglanon-qualifying overtime hours to zero.

157 plaintiffs also seek reimbursement of bmaise fees; however, because the house fees caused
the violation of the minimum wadaws, this issue has been adaed in the Coud’analysis of
damages for those violations.

158 Cumbie v. Woody Woo, In&96 F.3d 577, 579 (9th Cir. 2010) (quotigjliams v.
Jacksonville Terminal Cp315 U.S. 386, 397 (1942)).

139 williams 315 U.S. at 39%ee also Cumbj&96 F.3d at 579 (citing/illiams).
160 29 U.S.C. § 203(m).
161 Alaska Stat. § 23.10.065(a).

162 See, e.g.Chung v. New Silver Palace Rest., Jr6 F. Supp. 2d 220, 230 (S.D.N.Y. 2002);

cf. Cumbie 596 F.3d at 578 n.3 (noting that manageme&d not participating in a tip pool

found to be valid). The remedy for such a violat however, may simply be to ensure that the
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Additionally, other authoritguggests that managers may paréte in a tip pool where they are
performing the functions of emplegs who customarily receive tifs.

36.  Under the interpretive regulations footh the FLSA and the AWHA, employers
are prohibited from defeating those statuby confiscating employees’ compensation or
otherwise forcing employees to “kiback” wages to their employel®. Similarly, the AWHA
regulations bar employers frothandl[ing] or taking possessiaf an employee’s tips” in the
absence of a tip pooling arrangement permitted under the E{*SA.

37.  Arguably, however, as both the FLSA ahd AWHA are intended to assure that
employers pay employees the minimum wage avertime, where those issues have been

addressed, the statutes do not jprge employer coiigcation of tips®’ Nonetheless, the

employees were paid the minimum wage, which has been addressed abevehung246 F.
Supp. 2d at 231.

183 See, e.g.Chung 246 F. Supp. 2d at 228-31.

164 See Chan v. Sung Yue Tung CoNm. 03 Civ. 6048(GEL), 2007 WL 313483, at *18
(S.D.N.Y. Feb. 1, 2007).

165 29 C.F.R. § 531.35 (“wages’ cannot be consgiden have been paid by the employer and
received by the employee unless they are paallyi and unconditionally or ‘free and clear.’

The wage requirements of [the FLSA] will not be met where the employee ‘kicks-back’ directly
or indirectly to the employer @o another person fahe employer’s benefit the whole or part of
the wage delivered to the employee. This is whether the ‘kick-back’ is made in cash or in
other than cash.”); Alaska Admin. Code &1.8 15.160 (“Requiring or inducing an employee to
return or give up any part of the compensatiat the employee is entitled, whether by force,
intimidation, or threat of dismissal from employment, or by any other manner, is prohibited.”).

166 Alaska Admin. Code tit. 8, § 15.907.

167 SeeCumbie v. Woody Woo, In&96 F.3d 577, 580-82 (9th C#010) (holding that the
FLSA tip pooling restriction only applies to employees who receive a tip-credited wage under §
3(m) and an employer may require an emplogeeiring the full minimum wage to participate
in a tip pool);Platek v. Duquesne CluB61 F. Supp. 831, 833-34 (W.D. Pa. 1994) (finding that
an employer could not violate § 3(m) where it was paying the employees the full minimum wage
and had not taken a tip credi)licaksono v. XYZ 48 CorfNo. 10 Civ. 3635(LAK)(JCF), 2011
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AWHA regulations appear broad enough to encasganployer confiscation by force, threat, or
intimidation®® Similarly, the argument can be made twmfiscation of tips by force, threat, or
intimidation in the absence afformalized tip pool requirement is not permissible under the
FLSA.®

38. Regardless, here, there was no agreetogobol tips. The Court has also found
that the tip outs were not coercasl part of a management policy and the dancers at Crazy Horse
were not required to purchase sonive or make charitable corttritions. Similarly, as the Court
has found that the $10 VIP room fee was a sechegge and not a tip, &htiffs have no basis
for seeking the recovery of those fees. Acowly, Plaintiffs may not recover any damages on
their claims for allegedly forced tip outs, sonwecharges, charitabldonations, and VIP room
fees.

C. Individual Liability

39. Both the FLSA and the AWHA impose liability upon “employet€ The FLSA

defines “employer” as inalling “any person acting directly ardirectly in the interest of an

WL 2022644, at *7 n.3 (S.D.N.Y. May 2, 2011) (mgtithat outside of the provisions dealing
with the tip credit method, there is nothinglwe FLSA that explicitly prohibits an employer
from retaining an employee’s tips. (citations omitteddppted 2011 WL 2038973 (S.D.N.Y.
May 24, 2011).

168 SeeAlaska Admin. Code tit. 8, § 15.160.

189 Cf. Cumbie 596 F.3d at 582 (noting that the regiaa preventing kick-backs did not apply
because “there existed an agreement to reoligéi. . . tips that was nbarred by the FLSA” in
light of the formalized tip pool requirement). dny event, even if the statement is accurate, it
does not preclude the possibility that employmeght have a claim undether laws or common
law against an employer who, in the absence @gaement, confiscates the employees’ tips by
force, threat, or intimidation.

170 29 U.S.C. § 216(b); Alaska Stat. § 23.10.105(a).
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employer in relation to an employeel[.]” The reha purposes of the FLSA necessarily require
a “broad” interpretation of the terht and the AWHA incorporates the FLSA definitid.

40. The FLSA definition includes individualshe exercise “control over the nature
and structure of the employment relationship,’economic control’ over the relationship®
Thus, the court may consider whether the indigldinave a “significamwnership interest,”
“operational control of significaraspects of the corporations dayelay functions,” “the power
to hire and fire employees,” “the power to detme salaries,” “the responsibility to maintain
employment records,” responsibility “for mdling labor and employment matters,” and
“responsibility for supervision and exsight of . . . cash managemeht”

41. Here, Jeanette Johnson was an “emplof@arthe purposes of the FLSA and the
AWHA. Johnson was the owner of Crazy Homsas managing the club on a day to day basis,
and structured the dancers’ compensation.

42.  Carol and Kathleen Hartman were also [goyers.” They were the owners of
Fantasies, were regularly present in the cutlnl Carol Hartman handléke club’s bookkeeping
and payroll. Marco Gonzalez, however, wasamtemployer.” The uncontroverted evidence
established that he owned aywemall stake in the club and had no management authority.

V. CONCLUSION

For the foregoing reasons, the Court findd aoncludes that Dafeants Crazy Horse,

Inc. and Jeanette H. Johnson are liablel&ntiff Shanna Thoroh in the amount of $12,419.50,

171 Jeffcoat v. Alaskar32 P.2d 1073, 1075 (Alaska 1987) (citation omitted).
72 plaska Stat. § 23.10.145.

173 Boucher v. Shayb72 F.3d 1087, 1091 (9th Cir. 2009) (citations omitted).
174 1d. (citations and alteration marks omitted).
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Plaintiff Jennifer Prater in the amount of $20,380&8%] Plaintiff Heather Kidd in the amount of
$88,879.99. The Court further finds and concludas Brefendants Sands North, Inc., Kathleen
Hartman, and Carol J. Hartman are liabl®aintiff Shanna Thornton in the amount of
$27,708.70.
Dated at Anchorage, Alaska, this 14th day of June, 2012.
/s/ Timothy M. Burgess

TMOTHY M. BURGESS
UNITED STATES DISTRICT JUDGE
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