Kruska v. Ochoa et al
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
JAN E. KRUSKA, No. CV-08-0054-PHX-SMM
Plaintiff, ORDER
VS.

PERVERTED JUSTICE FOUNDATIO
INCORPORATED, et al.,

Defendants.

Before the Court is Plaintiff Jan Kruska’s (“Plaintiff”) Motion to Amend Servicg
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to Defendant Christopher Brocious and Motion for Clarification (Doc. 203), Plainiff's

Motion to Recover Service Expenses (Doc. 209), and Motion for Ruling on Moti
Amend Service and Motion for Clarification/Motion for Extension of Time to Re-S
Amended Complaint (Doc. 213). After consideration of Plaintiff’'s motions, the Court n|
the following rulings.
l. Motion to Amend Service/Motion for Clarification
On September 22, 2009, the Court denied Defendant Christopher Bro
(“Brocious”) motion to dismiss on several grounds, including personal jurisdiction, v,
and service of process (Doc. 201). The Court found good cause for Plaintiff's fail
timely serve Brocious and thus, granted her a limited extension of time to perfect ser
Brocious (Id). Plaintiff was ordered to re-serve Brocious by November 6, 2009 (Id.
In advance of that deadline, Plaintiff filed the pending Motion to Amend Servic
October 5, 2009 (Doc. 203). Plaintiff asks the Court to amend service by allowing

serve Brocious’ attorney Steven G. Ford (@9 at his office or via certified mail with
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return receipt pursuant to Federall® of Civil Procedure 4(e)(6) (Id. In her motion,
Plaintiff states that Broous retained Ford to represent him in the pending case and a:

Brocious’ attorney, Ford has received service of all filings with the Couyt fdrd also has

A4

filed multiple motions and responses to motions on behalf of Brocioys (Ttherefore,
Plaintiff requests that service be amended.

Federal Rule of Civil Procedure 4 details the required form and method of senyice. |
the absence of a valid waiver, Rule 4 states that service on an individual may &
accomplished by any of the following methods: (1) following state law for serving a
summons; (2) delivering a copy of the summons and complaint to the individual perspnall
(3) leaving a copy of the summons and complaithe individual’s dwelling or usual plage
of abode with someone of suitable age and discretion residing there; or (4) delivering a co
of the summons and complaint to an agent authorized by appointment or law to fecei
service of process. Fed. R. Civ. P. 4(e). Where the validity of service is disputed, the(burd
Is on the party claiming proper service to establish the validity of service. Cranford v. Unite

States 359 F. Supp. 2d 981, 984 (E.D. Cal. 2005) (citation omitted). The summong and

copy of the complaint may be served by any person at least 18 years of age who is nat a p:
to the action. Fed. R. Civ. P. 4(c)(2).

Plaintiff claims that service is propepon Brocious’ attorney, Ford, because|an
attorney is an agent of the client. However, service of process on an agent is suffici¢nt or
if the agent is “authorized by appointmenbgrlaw to receive service of process.” Fed|R.

Civ. P. 4(e)(2);._Pochiro Wrudential Ins. Co. of Am827 F.2d 1246, 1248-49 (9th Cjr.

1987) (stating that service on attorney is insufficient unless attorney had actual aythori

from client to accept service on client’'s behalf) (citations omitted). Here, PIaintiT has
presented no evidence that Brocious’ attorney Ford is his agent for service of proces
Neither Brocious’ filing of the two motions to dismiss nor his acceptance of subsequer

filings makes him an agent for service of process.
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In addition to express authority given to an agent, several circuit courts
recognized that an agent’s authority to accept service may be implied in fact frg

surrounding circumstances. United States v. Ziegler Bolt & ParisiCb.F.3d 878, 88!

(Fed. Cir. 1997) (“An agent’s authority to accept service may be implied in fact.”); U
States v. Balanovsk?36 F.2d 298, 303 (2d Cir. 1956) (“The power of attorney grants

Miss Devine by Balanovski at his departure was broad and sweeping in its terms,
implied actual appointment to receive service of process may be readily spell
therefrom.”);_In re Focus Medi&87 F.3d 1077, 1082-83 (9th Cir. 2004) (citing to Zieg

and_Balanovskio support its holding that in an adversary bankruptcy proceeding, “ag
defendant authorized by appointment to receive service of process” can include an 3
who was impliedly authorized to accept servicpraoicess on defendant’s behalf). “A pan
however, cannot fabricate such implied authdrdyn whole cloth to cure a deficient serviq
but must present facts and circumstances showing the proper relationship betw

defendant and its alleged agent.” Zieglekl F.3d at 881.

The attorney-client relationship by itself is insufficient to convey authority to aq
service. _See e.gGrandbouche v. Lovelb13 F.2d 835, 837 (10th Cir. 1990); Ranson
Brennan 437 F.2d 513, 518-19 (5th Cir. 1971). Even where an attorney exerciseg

powers in his or her representation of a client, these powers of representation alon

create the specific authority to receive service of process. SeBahgltz v. Schuliz36

F.2d 635, 639-40 (7th Cir. 1971) (general grant of authority to attorney insufficient to
authority to receive process); Santos v. State Farm Fire & Caf02d-.2d 1092, 1094 (2

Cir. 1990)(no basis for inferring that client had authorized attorney to accept service fg
Rather, “the record must show that the attorney exercised authority beyond the af
client relationship, including the power to accept service.” Zietjlelr F.3d at 881. Plaintif

again provides no indication to the Court that Ford was granted the autboaitgept
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service of process on behalf of Brocious in the instant action. Plaintiff's argumgnt i

premised solely on the attorney-client relationship between Brocious and Ford, whjch tr
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caselaw indicates is insufficient for purposes of service. Therefore, the Court canr

that Ford possesses the express or implied authority to accept service of process for E

Plaintiff also appears to argue that Brocious waived any objection to serv
process by the following acts: (1) his attorney received service of all filings with the
and (2) his attorney filed multiple motioasd responses to motions on Brocious’ beh
including two motions to dismiss. The Courtds that neither of these reasons resulte
a waiver of Brocious’ objection to service of process. First, Plaintiff provides no cal
which holds that merely accepting service of court filings by an attorney waives an ob

to service of process, and the Court can find none.

Second, Brocious did not waive any service of process objection when his at
Ford filed two motions to dismiss and aspense to a motion. Federal Rule of C

Procedure 12 sets out seven separate affirmative defenses that must be raised eit
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responsive pleading if one is required or in a motion asserting those defenses madg bef

the responsive pleading is due, including the defense of “(5) insufficient service of pr¢
Fed. R. Civ. P. 12(b). Defendants wishing to raise any of the defenses in Rule 1]
through Rule 12(b)(5), including insufficiency of service of process, must do so in the
defensive move, either a Rule 12 motion or a responsive pleadintj.tidse defenses a
not raised at the first opportunity, they are forever waived. Fed. R. Civ. P. 12(
Brocious’ filing of a motion to dismiss is permissible under the Federal Rules of
Procedure in order to avoid waiver of certain affirmative defenses. Because B
appeared only for the limited purpose of making its motion to dismiss for insufficien

service of process, Brocious did not waive these issues.

While Plaintiff claims that Brocious’ attorney has filed multiple motions and mg
responses on Brocious’ behalf, a review ofdbeket reveals that Ford has filed two motig

to dismiss based upon Plaintiff's original and amended complaints. Ford also 1

response to a motion by Plaintiff alleging that he was not admitted to practice in V’edere

court. Ford’s other filings are related to his representation of another defendant in th
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Barbara Ochoa. Ford's three filings as to Brocious are all proper, and did not res

waiver of Brocious’ service of process objections.

Ut in

Finally, Plaintiff has not served Brocious under any of the other provisions off Rule

4. Plaintiff did not obtain a waiver of service from Brocious, Plaintiff did not effecfuate

personal service on him, Plaintiff did not leave a copy of the summons and comp

Brocious’ dwelling or usual place of abode wsthmeone of suitable age and discretion;

Plaintiff did not follow Ohio’s rules governing service of process by certified mailF&abe

R. Civ. P. 4(e)(2). Therefore, Plaintiff's Motion to Amend Service will be denied.
In her Motion for Clarification, Plaintiff asks the Court to require Brocious to pro

his current physical address because Brocious allegedly changes his residence fr

aint ¢

and

vide

Bquel

(Doc. 203). Where the validity a@ervice is disputed, the burden is on the party claiming

proper service to establish the validity of service. Cranf®%é F. Supp. 2d at 984 (citation

omitted). Brocious does not have an obligation to provide his home address to Pla

. Motion to Recover Service Expenses

ntiff.

Plaintiff requests recovery of service expenses pursuant to Federal Rule gf Civ

Procedure 4(d)(1)-(2) for serving Brocious (Doc. 209). Plaintiff argues that Brocious

failec

to waive service of summons, and that helfaadounsel have not presented any explangtion

for this failure (Id). Plaintiff claims that she has spent $287 in process server fees as we

as $36 in mailing and copying costs as a result of Brocious’ failure to waive senjice o

summons _(Ig. Additionally, Plaintiff seeks $150 in attorneys fees)(ld.

When a defendant fails to sign and return a waiver requested by a plaintiff withou

good cause, a court may impose upon the defendant the expenses incurred in makin

g ser

along with the reasonable expenses, such as attorney’s fees, of any motion required {o col

those service expenses. Fed. R. Civ. P. 4(dR&intiff states that she mailed Brociou

waiver form, however, Brocious failed to return the waiver.

Despite Plaintiff’'s allegations, she has submitted no material in support of hrﬂr fee

request that establishes that she complied with Rule 4's waiver provisions. Thatrulei

a number of requirements for a valid waiver, including that Brocious be provided &
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allowing him to waive service and that hegbeen sufficient time in which to return a sign
waiver. Fed. R. Civ. P. 4(d)(1). The Cohas before it no evidenoé the waiver sent tq
Brocious and whether it compliedth the requirements of Rufe Furthermore, Plaintif
provides the Court with no documentation regarding the service expenses that she
Receipts or other proof of the amounts paid by Plaintiff in trying to effectuate serv
Brocious are needed to verify the sums claimed. Finally, Plaintiff's motion has bee

prematurely as the service of Brocious is still being contested. Motions for service ex

typically are handled at the end of the cadgerefore, the Court will deny Plaintiff's motign

without prejudice and with leave to refile at a later date.

IIl.  Motion for Ruling on Motion to Amend Service, Motion for Rulingon
Clarification/Motion for Extension of Time to Re-Serve Amended Complaint
(Doc. 213)
In this motion, Plaintiff asks for the Court to issue a ruling on her Motion to An

Service/Motion for Clarification which waded on October 5, 2009 (Doc. 213). To't
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extent that the Court now rules on Plaintiff's motions, this motion for ruling is granted.

Plaintiff also informs the Court that she has served the Amended Complaint on B
pursuant to Federal Rule of Civil Procedure 5 by mailing a copy to Brocious’ last K
address_(Id. Finally, Plaintiff seeks a sixty (60) day extension of time to re-serve Bro
if her prior service attempts are deemed deficient by the Court (Id.

Kruska claims to have served the Amended Complaint on Brocious in accol
with Federal Rule of Civil Procedure 5. It is clear from Plaintiff's motion that confy
exists over the interplay between Rules 4 and 5 of the Federal Rules of Civil Procec
well as what complaint the Court’'s Order asked Plaintiff to re-serve. In both of his M
to Dismiss, Brocious argued that he had neveperly been served pursuant to Federal F
of Civil Procedure 4 (Doc. 68,141). In@sder of September 22, 2009, the Court found
Plaintiff indeed never properly served Brocious with a copy of the summons and o

complaint under Rule 4 (Doc. 201). It is seevof Plaintiff's original complaint that is 4

issue here, not the Amended Complaint. The Plgntiff cites, Rule 5, deals with servi¢
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of subsequemndleadings and papers after initial service has been compgsgeded. R. Civ.
P. 5.

As explained above in discussing Plaintiff's Motion to Amend Service, Plaintifi
failed to serve Brocious properly under RulePaintiff will be given one final opportunit)
to effect service on Brocious. Plaintiff must complete service of process in accordan
Rule 4 byJdanuary 4, 2010. Plaintiff is advised that because she is not proceeding in f
pauperis, it is her responsibility to effect service of the summons and complaint on B
in accordance with the requirements of the Federal Rules of Civil Procedure,
particular, Rule 4. Failure to timely comf@deservice of the complaint on Brocious W
result in dismissal of this action against hiiirhis case was commenced close to two y
ago. Plaintiff has had ample time to serve Brocious, and the Court has already
Plaintiff one extension of time.

Accordingly,

IT ISHEREBY ORDERED denying Plainfif's Motion to Amend Service ang
Motion for Clarification (Doc. 203).

IT IS FURTHER ORDERED denying Plaintiffs Motion to Recover Servig

Expenses without prejudice and with leave to refile (Doc. 209).

IT ISFURTHER ORDERED granting Motion for Ruling on Motion to Amen
Service and Motion for Clarification (Doc. 213).

IT ISFURTHER ORDERED granting Motion for Extension of Time to Re-Ser
Amended Complaint (Doc. 213). Plaintiff has udthuary 4, 2010 to serve Brocioug
pursuant to Rule 4 of the Federal Rules oflvocedure. Failure to serve Brocious by t
date will result in dismissal of the case against him.

DATED this 16" day of November, 20009.

. G terteton
Stephen M. McNamee
United States District Judge
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