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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Julie Deese, No. CV-08-00539-R0OS
Plaintiff, ORDER
VS.

Wells Fargo Bank; Reede Reynolds pnd
Heather Reynolds, husband and wife,

Defendants.

Before the Court are the parties’ cross-Motions for Partial Summary Judgmerit.

the reasons discussed, Defendants’ Motion will be granted and Plaintiff's Motion w
denied.
BACKGROUND

Plaintiff fled an Amended Complaint for disparate treatment and a hostile
environment on the basis of her sex (Count |) exteintional infliction of emotional distres
and interference with employment relationship (Count Il). Plaintiff is employed as a
investigator at Wells Fargo Bank. In 2004, Defendant Reede Reynolds became Pl
new manager. Plaintiff alleges Reynolds bege&ing her unwarranted verbal and writt
reprimands, demeaned the quality of her work, and generally treated her in a negative

because of her sex. Plaintiff alleges males that held similar positions were treate
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better, and that Reynolds made negative comments about women that evidenced
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discriminatory bias against women. Plaintiff alleges she was mistreated in a per
continuing, and extreme manner, which constituted a hostile work environment.
STANDARD

When parties submit cross-motions for summary judgment, each motion m
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considered on its own merits and analyzed under Federal Rule for Civil Procedtag 36.

Housing Council of Riverside County, Inc. v. Riverside Two, 249 F.3d 1132, 1136 (9th Ci

2001). Summary judgment is appropriate where “there is no genuine issue as to any

fact” and “the movant is entitled to judgmentaasatter of law.” Fed R. Civ. P. 56(c). To

o

mate

enter summary judgment, the Court must examine all evidence and find no disput

concerning genuine issues of material fage Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 255-256 (1986). The evidence of the non-moving party is to be believed, and &

reasonable inferences drawn in its fav&ee id. “[A] party seeking summary judgment

always bears the initial responsibility of informing the district court of the basis for its

motion, and identifying those portions of the pleadings, depositions, answers tt

interrogatories, and admissions on file, togetén the affidavits, if any, which it believes

demonstrate the absence of a genuine issue of material @sbotex Corp. v. Catrett, 477

U.S. 317, 323 (1986) (internal citations omittedjowever, if the non-moving party bears

the burden of proof at trial, the moving party’s summary judgment motion need only

highlight the absence of evidence supporting the non-moving party’s clseai3ever eaux

v. Abbey, 263 F.3d 1070, 1076 (9th Cir. 2001) (cit@gotex Corp., 477 U.S. at 323-25).

The burden then shifts to the non-movingtpavho must produce evidence sustainin
genuine issue of disputed material faSte id.
DISCUSSION
Defendants move for summary judgment on the sex discrimination/hostile
environment claim on the ground that it is barred by the applicable statute of limitatio
fails as a matter of law because the conduagedievas not severe or pervasive. Defend

move for summary judgment on the intentional interference with a business relati
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claim on the ground that Plaintiff has not alleged the essential elements of the
Defendants move for summary judgment on the intentional infliction of emotional di
claim on the ground that Plaintiff has insufficient evidence to suppgoRldintiff moves for
summary judgment on the ground that the evidence shows there are no genuine issu
and she is entitled to judgment as a matter oflaw.

l. Statute of Limitations

Defendants argue Plaintiff's sex discrimination/hostile work environment cla

barred by Title VII's 300-day statute of limitatiobecause Plaintiff fagld to file a charge

of discrimination within 300 days of any discreet adverse employment action.
Title VII requires plaintiffs to file a charge of discrimination with the EEOC wit
300 days of the discriminatory conduct prio bringing a claim. 42 U.S.C. § 2000e-5(
Discreet discriminatory acts are not actionable if time-baNatilonal R.R. Passenger Corp.
v. Morgan, 536 U.S. 101, 115 (2002). Plaintiff filed her charge of discriminatior
February 21, 2008. To the extent Plaintiff's discrimination claim is based on discreet g
employment actions that occurred prior to April 27, 2007, the claim is time-barred. H
work environment claims, however, are different than claims based on discreet acts
their very nature involves repeated condLatt.As long as at least one “act contributing
the claim occurs within the filing period, the entire time period of the hostile
environment may be considered by a court for the purposes of determining lialaligt.’

117. Because Plaintiff appears to allege both discrimination based on discreet g

!Defendants also move for summary judgment on Plaintiff's claim for relig
discrimination. In response, Plaintiff imdites she did not intend to assert a religi
discrimination claim. Although she alleges anti-Jewish offensive comments were m
cited these comments to support her claim that she experienced a hostile work envil
on the basis of her sex. To the extdm® Amended Complaint asserts a religic
discrimination claim, Defendant will be granted summary judgment on it.

?In addition to the claims in her Amended Complaint, Plaintiff moves for sum
judgment on a retaliation claim. Plaintiff did not plead a retaliation claim in her Ame
Complaint, and the Court will not consider it.
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discrimination based on a hostile work environment, these claims will be ang
separately.
A. Discrimination Based on Discreet Adverse Employment Actions
Defendants argue no discreet adverse employment actions occurred after A

2007. Plaintiff does not point to any discreet adverse employmerihattsccurred afte

lyze

pril 2

[

that date. The only allegation she makes concerning acts that took place after that date

that, “throughout 2007,” she was required to come to work on time every day while he
counterpart was allowed to come in late &al/e when he wanted. This was an ongc
employment action that occurred throughout 2007 and does not constitute a discreef
occurred after April 27, 200%See Wheeler v. Arizona Dept. of Corrections, 2008 WL
724982, *3 (D. Ariz. 2008). To the extent Pl#iralleges discrimination based on discrg
acts, the claim is barred and Defendants will be granted summary judgment on it.

B. Hostile Work Environment

As discussed above, the timeliness of a hostile work environment claim is eva
differently because it is based on ongoing circumstances that ocecua peeod of time,
The Supreme Court has held that if at least one “act contributing to the claim occurs
the filing period, the entire time period of the hostile work environment may be cons
by a court for the purposes of determining liabilityldrgan, 536 U.S. at 115. Defenda
argues that no acts occurred within the relevant time period that can form the basis f
discrimination-based hostile work environment claim.

As noted, the only action Plaintiff claims occurred during the relevant period wa
she was required to come to work ondieveryday. She also implies (though does
expressly state) that the following additional forms of hostile treatment occurred duri
relevant time period: (1) she was required to do more work and more training than h
counterparts, (2) she was given “crap cases” which would not help her reputatiof
investigator, and (33he was required to have her files looked over by a co-worke

support, Plaintiff cites to various paragraphs in her statement of facts in support g
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allegations. The statements of fact Plaintiff cites do not provide evidence these acts @

within the relevant time period. None of thatetments of fact cited by Plaintiff alleges the

acts occurred beyond April 27, 2007.

As Defendant has moved for summary judgment on the ground that Plaintiff's |
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work environment claim is time-barred, Plaintiff has the burden of citing evidence that sh

experienced a hostile work environment within the relevant time p&eedevereaux v.
Abbey, 263 F.3d 1070, 1076 (9th Cir. 2001). Pldfns not entitled to “rely merely or
allegations or denials in [her] own pleadinggther, [her] response must—by affidavits of

otherwise provided in this rule—set out specific facts showing a genuine issue for trial

|
as

. Fel

R. Civ. P. 56(e). Plaintiff has cited to no evidence that the acts alleged occurred within tt

relevant time period. The Court is not required to perform an independent search {
all the depositions, interrogatories, and other papers in the record to find evidence to
Plaintiff's claims.See Schneider v. TRW, Inc., 938 F.2d 986, 990 n. 2 (9th Cir. 1991) (“[4

district court is under no obligan to mine the fullrecord for issues of triable fact.”).

Because Plaintiff has cited no evidence to show she experienced a hostile work envit
within the relevant time period, her claim is time-barred. Defendants will be gr
summary judgment on Plaintiff’'s claim for sex discrimination/hostile work environms
. Intentional I nterference with Business Relationship

Defendants move to dismiss the intentional interference with business relati
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claim because Plaintiff failed to allege the existeaf a contract with a third party. To state

a claim for intentional interference with a business relationship, Plaintiff must alleg
existence of a contract between Plaintiff and a third-p&ayne v. Pennzoil Corp., 672
1322, 1327 (Ariz. Ct. App. 1983) (“[S]ince the three employees were daotitigg company
they cannot be interfering with a contratthe company.”). Plaintiff concedes there is
third-party. Defendants will be granted summary judgment of the intentional interfe

claim.
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[I1.  Intentional Infliction of Emotional Distress

Defendants move to dismiss the intentional infliction of emotional distress cla
the ground that none of Defendants’ alleged conduct rises to the level of “extren
outrageous” conduct. To prevail on an intentional infliction of emotional distress clg
plaintiff must show:
1) that defendants’ conduct could bardcterized as extreme and outrageous;
§2§ that defendants either intended to cause or recklessly disregarded the neg

certainty that emotional distress would result from their conduct;
(3) that defendants’ conduct actually caused severe emotional distress.
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Nelsonv. Phoenix Resort Corp., 888 P.2d 1375, 1386 (Ariz. Ct. Appl. 1994) (internal citation

and quotation marks omitted). To be “extreme and outrageous,” the conduct must
outrageous in character and so extreme in degree, as to go beyond all possible b
decency, and to be regarded as atrocious and utterly intolerable in a civilized comm
Mintzv. Bell Atlantic SystemsLeasing Intern., Inc., 905 P.2d 559, 563 (Ariz. Ct. App. 199
(internal citation omitted). The trial court determines whether the acts complained
sufficiently extreme and outrageous to state a claim for rétief:Only when reasonabls
minds could differ in determining whether conduct is sufficiently extreme or outrageou
the issue go to the jury.”)Liability does not extend to “mere insults, threats, annoyar
petty oppressions, or other trivialitie€faigv. M & O Agencies, Inc., 496 F.3d 1047, 105
(9th Cir. 2007) (citing Restatement 2d of Torts, 8§ 46). “There is no occasion for the
intervene where someone’s feelings are huat.”

Plaintiff fails to allege “extreme and outrageous conduct” sufficient to state a
for intentional infliction of emotional distress. Plaintiff alleges Defendant Reynolds ins
her and shouted at her, swore at her, told her she had to come to work on time, gave
work than other employees, gave her the “crap” cases to work on, publicly accused h¢
performing up to her duties, and regularly demeaned her work performance.
allegations are not so extreme and outrageous as to be regarded as atrocious ai

intolerable in a civilized communitySee Mintz, 905 P.2d at 564 (callousness ¢

be “
bund:
unity
D)

of ar

D

S doe
ces,
D

law t

claim
ultec
her
er of 1
The:s
nd ut
nd




© 00 N O O b~ W N P

N NN N N N N NN R R P B R B R R R
0o N o o M W N P O O 0o N OO o B WO DN O O

insensitivity by employer, including hand-delivering a termination letter while plaintiff
in the hospital receiving treatment for severe emotional problems, did not state clg
intentional infliction of emotional distressge also Nelson, 888 P.2d at 1386 (plaintiff wh
was required to come to work at 3:00 a.md hemed security guards force him out of
building, and was fired in front of news media who were invited to watch his termin
failed to allege sufficiently extreme and outrageous conduct to state a claim for inte
infliction of emotional distress). Plaintiff argues Reynolds’ conduct was made partic
extreme because he knew she was particularly susceptible to emotional distress. But
cites no evidence to show Reynolds knew she was particularly susceptible to em
distress.

Plaintiff argues Defendant Wells Fargo is liable for intentional infliction of emoti
distress because it knew of Reynolds’ conduct and failed to remedy it. Because Re

alleged conduct does not constitute extreme and outrageous conduct, Wells Fargo’
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to remedy also does not constitute extreme and outrageous conduct. In any case, Defenc

has submitted evidence that Wells Fargo did not fail to investigate and respond to PIg
complaints about Reynolds. Defendants will be granted summary judgment on Pla
intentional infliction of emotional distress claim.

Accordingly,

IT IS ORDERED Defendants’ Motion for Summary Judgment (Doc. 11S5)
GRANTED.

FURTHER ORDERED Plaintiff's Motion for Summary Judgment (Doc. 118
DENIED. The clerk shall terminate this case.

DATED this 13" day of September, 2010.

e -

— \Ros “Silve
United States District Judge
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