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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
United States of America, No. CV11-390-PHX-JAT
Plaintiff, ORDER
VS.

Business Recovery Services, LLC; Biian
Hessler,

Defendants.

Currently pending before the Court is Plaintiff United States of America’s
“Government”) Motion for Attorneys’ Fees. (Doc. 124).

|. BACKGROUND

Defendant Business Recovery Services (“BRS”) is an Arizona limited lial
company with its principal place of business in Maricopa County. Defendant Brian
Hessler is the owner of BRS (collectively referred to herein as “Defendants”).

Defendants sell goods and services, including “recovery kits,” that they state
customers to recover funds that consumers lwsten previous transactions. Some of |
customers who purchase Defendants’ recovery kits lost money or other items of v
previous telemarketing transactions.

Defendants market and sell their recovery Kits to customers located across the

States. Defendants initiate outbound telephone calls and receive inbound telepho
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These calls are used to induce customers to purchase Defendants’ recovery gdods

services.

When a customer agrees to purchasearmaore of Defendants’ kits, Defendarnts

immediately charge or bill the costumer for the recovery kit(s). Defendants bill anc

customers pay for recovery kit(s) before the recovery kit(s) are sent to the custome
Defendants’ recovery kits contain a variety of materials, including a list o

business recovery kits Defendants sell, publications produced by the Federal

[S.
f the

Trac

Commission on Business Opportunities, and instructions on how to use the recovery k

Additionally, Defendants’ recovery kits contain form letters, with blanks for customers to

write down their personal information, addressed to the Internal Revenue Service,

a ste

attorney general’s office, the Better Business Bureau, the customer’s credit card compar

and the United States Postal Inspection Service.

Among other claims, the Government alletiet Defendants’ sale of recovery k

ts

for an up-front fee to customers who have lost money in previous telemarketing transactio

violates the Telemarketing Sales Rule, 16 C.F.R. Part 310. The Telemarketing Sal¢s Ru

in relevant part, prohibits those selling recovery goods or services from “requesting c

receiving payment of any fee or consideration from a person for goods or service

represented to recover or otherwise assist in the return of money or any other item

paid for by, or promised to, that person in a previous telemarketing transaction, unti

Df val

Seve

(7) business days after such money or other item is delivered to that person.” 16 C.F.R

310.4(a)(3).

The Government filed a Motion for a Preliminary Injunction (Doc. 5) to enjoin

Defendants from violating the Telemarketing Sales Rule. After holding a hearing or) Apri

5, 2011, the Court granted the Government’s Motion on April 15, 2011. The Court enjoine

Defendants from:

requesting or receiving payment of any fee or consideration from a person for
goods or services represented to recover or otherwise assist in the return o
money or any other item of value paid by that person in a previous
telemarketing transaction, until seven basiness days after such money or
other item is delivered to that person.
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(Doc. 34 at 8.)
On May 24, 2011, the Government filed a Motion for Order to Show Cause

Why

Defendants Should not be Held in Contempt. (Doc. 53). The Government claimed th;

Defendants were still charging or requesting an up-front fee for their recovery kitg fron

people who lost money in a prior telemarketing transaction. The Government also agked t

Court to impose compensatory civil sanctions should Defendants be found in contem

pt. Tl

Court held a two-day hearing starting on October 10, 2011. Following the hearing, th¢ CoL

issued an order that, among other things, held Defendants in civil contempt. (Doc. 11

7). T

Court also ordered “Defendants to pay the Government’'s reasonable attorneys’ fees f

briefing the Motion for Contempt and for the contempt hearing,” provided thal
Government “file a properly supported motion for attorneys’ fees that complies with
Rule of Civil Procedure 54.2 within fourteébd) days of the date of [the] ordend. at 9.

The Governmentfiled its Motion for Attorneys’ Fees within fourteen days on Oc
31, 2011. (Doc. 124). The Government requests a total amount of “$33,064.87 in att
fees and non-taxable expenses as a compensatory civil contempt sanction.” (Doc. 1
Specifically, the Government is requesting: (1) $2,249.63 for 23 hours of work by pat
specialist Craig Radoci; (2) $255.58 for 2.5 loof work by IT specialist Matthey
Robinson; (3) $489.70 for 5 hours of work by paralegal specialist Gina Hosey; (4) $4
for 8 hours of work by paralegal assistBasil Hamilton; (5) $2,562.13 transcript expen
for 3 depositions; (6) $1,311.91 in various expenses for a deposition and the cg
hearing; and (7) $25,634.80 for 190 hours of work by the Government’s counsel. (D¢
at 5-7). The issue has beehyfloriefed, and for the reasons stated below, the Court
grant the motion.

[I. LEGAL STANDARD

If the Court finds a party in contempt, thémay impose sanctions against the p3

! Defendants’ request for oral argument is denied because the issues have b
briefed and oral argument will not aid the Court’s decisi@eeFed. R. Civ. P. 78(b)
Partridge v. Reich141 F.3d 920, 926 (9th Cir. 1998).
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to ensure compliance with the Court’'s order or to compensate the party injured

noncompliance.Whittaker Corp. v. Execuair Corpd53 F.2d 510, 517 (9th Cir. 1992).

“Civil contempt is characterized by the coud®sire to compel obedience to a court or
or to compensate the contemnor’s adaersfor the injuries which result from th
noncompliance.’'U.S. v. Bright596 F.3d 683, 695-96 (9th Cir. 2010). Generally, the G
should impose the minimum sanction necessary to secure complidnee€696. But the
Court retains discretion to establish appropriate sanctiolts. The amount of 3
compensatory sanction is also within the Court’s discretib8. v. Asay614 F.2d 655, 66(
(9th Cir. 1980). Ordinarily the amount of a compensatory fine is the actual damage
by a party’s contumacious add.
[ll. DISCUSSION
Defendants object to the Government’s Motion for Attorneys’ Fees, presenting
arguments: (1) the amount is excessive and unreasonable because the requeste
beyond the fees identified in this Court’s Order (Doc. 117); (2) there was no goo(
attempt to resolve the “disputed issues relating to attorneys’ fees” under Local Rule ¢
Procedure 54.2(d)(1); and (3) the Government’s motion fails to meet the requirem
Local Rule of Civil Procedure 54.2. The Court will discuss each argument in turn b
A. The reasonableness of the Government’s request for attorneys’ fees
Defendants argue that the amount of fesGovernment requests is excessive
cites this Court’s Order in support of tipabposition. The Court ordered “Defendants to |
the Government’s reasonable attorneys’ fees for briefing the Motion for Contempt &
the contempt hearing.” (Doc. 117 at 9). The Order further stated that “an aw

attorneys’ fees will both compensate the Government for the injury it suéisr@desult of

the Defendants’ contempnhd will help ensure future compliance with the Court’s Order.

(Doc. 117 at 9) (emphasis added).
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Defendants argue that the phrase “attorneys’ fees for briefing the Motign for

Contempt and for the contemp hearing” limits the appropriate attorneys’ fees to be onl

fees for actually writing the Motion for Contempt and for attending the hearing. (Dog¢.
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at 2). Thus, Defendants argue that the Ordeluees fees for paralegal work and the gen
work involved with preparing for a contempt hearing. The Government argues that
reading is too narrow in light of the language in the rest of the Order and the ¢
understanding of what is included in an award for attorneys’ fees.

The Court agrees with the Government that Defendants’ interpretation of the G
Order is indeed too narrow. The Government provides ample legal authority to supy
proposition that the traditional understanding of attorneys’ fees includes the fees a
would normally charge a client, whether performed by lawyers, paralegals, or law
(Doc. 133 at 2-3) (citingriestley v. Astrue651 F.3d 410, 416 (4th Cir. 201 Reed v.
Purcell, No. CV 10-2324-PHX-JAT, 2011 WL 5128142, at*3 (D. Ariz Oct. 31, 204D
Group, LLC v. Provident Funding Assocs. L..Ro. CV 10-605-PHX-MHM, 2011 WL
1253642, at *1 (D. Ariz. April 1, 2011)). Additionally, the Government also provides
authority for the notion that attorneys’ fees normally includes travel expenses “be
travel and meal expenses are the sort of things that a lawyer includes with a
professional services.” (Doc. 133 at 2) (cit@glderon v. Witvoetl12 F.3d 275, 276 (7t
Cir. 1997) (quotingMissouri v. Jenkins491 U.S. 274, 285-89 (198%)erold v. Hajoca
Corp, 864 F.2d 317, 323 (4th Cir. 1988)). Defendants’ response to the Govern
motion is devoid of any citations to any authorities in support of its position other th
text of Local Rule of Civil Procedure 542(Doc. 130).

Further, the Court’s Order is clear that the award of attorneys’ fees was inten
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compensate the Government for the costs it incurred as a result of Defendants’ cgntem

That statement provides the outer limits of the Court’s award of attorneys’ fee

Government is entitlednly to those fees that directly resulted from Defendants’ conte

? Local Rule of Civil Procedure 54.2, whiisithe only authority Defendants cite, al
supports the Government’s position that awards of attorneys’ fees usually include wor
than that done by an actual attorn&eel. RCiv 54.2(e)(1)(D) (requiring that requests f
attorneys’ fees include “[t]he identity of tl&torney, paralegal, or other person perfor
such service”).
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This includes fees for preparing for the Contempt Hearing, such as but not limited t

interviewing witnesses, taking depositions, drafting motions in the course of the Hearing.

The fees outlined in the Government’s motion are all a direct result of Defendants’ co

ntem

and are generally included in an award for attorneys’ fees. Put another way, the Govérnm

incurred those fees as a direct result of Ddéats’ contempt and would not have incur

red

them otherwise. Defendants present no other argument regarding the reasonablengss of

Government’s requested amount; thus, the attorneys’ fees as listed in the Gover
motion are reasonable and covered by the Court’'s Of#etates v. Deukmejia®87 F.2d

1392, 1397-98 (9th Cir. 1992) (citations omitted) (“The party opposing the fee appli

nmen

catior

has a burden of rebuttal that requires submission of evidence to the district court challengi

the accuracy and reasonableness of the hours charged or the facts asserted by the
party in its submitted affidavits.”).
B. Good faith attempt to resolve disputed issues
Local Rule of Civil Procedure 54.2(d)(1) provides in relevant part:
No motion for award of attorneys' fees will be considered unless a separate
statement of the moving counsel is attached to the supporting memorandum

certifying that, after personal consultation and good faith efforts to do so, the
parties have been unable to satisfactorily resolve all disputed issues relating tg

attorneys' fees or that the moving counsel has made a good faith effort, but has

been unable, to arrange such conference. The statement of consultation sha
set forth the date of the consultation, the names of the participating attorneys
and the specific results or shall describe the efforts made to arrange such
conference and explain the reasons why such conference did not occur.

Dreve

There is no dispute that the Government attached the required supportin

memorandum to their motion as the rule prosid®efendants also do not dispute that

the

supporting memorandum technically meets the specifications of Rule 54.2(d)(1); th

supporting memorandum does state the date of a consultation, the names of the partjcipa

attorneys and the results. Defendants’ argument is that the description containe

1 in t

supporting memorandum is inaccurate and that no good faith attempt to resolve the dispu

iIssues actually took place.
The supporting memorandum states that the Government contacted Defend

October 27,2011 in order to schedule a confergursuant to Local Rule 54.2(d)(1). (Dq
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124-1). Defendants were unavailable to respond to the original email, and the Govgrnme

sent another follow up email again requesting to schedule a conference. (Doc. 130 at

Defendants replied and asked for the amount of the Government’s request, whi
provided on October 31, 2011—the day the Government’'s motion was due and the

parties agreed to hold a conference. (Doc. 133 at 7). Defendants then requested

ch w
day t

a furt

breakdown of the requested attorneys’ feesclwvivas provided shortly before the parti¢s’

scheduled conference. (Doc. 130 at 8).

Defendants argue that the brief window of time in which the Government pro

videc

a full breakdown of the request for attornefiggs made it impossible to have a good faith

discussion to resolve disputed issues. The Government responds that it offered to digcuss

Motion further if necessary after the conference took place, but that Defendants turne

the offer and made no further contact. The Government also argues that, given Defe

d dov

ndar

position that the request for attorneys’ feesutside the scope of the Court’s Order, there

would have been no resolution if the parties had met further.
All that Local Rule 54.2(d)(1) requires is that the moving party makes a good
effort to consult with the non-moving party order to resolve disputed issues. T

Government’s attempts to initiate contact several days before the motion was due

faith
he

n oro

to schedule a conference constitutes such a good faith effort. True, Defendants’ inability

reply to the Government’s first contact for two days, combined with the Governn
deadline for filing the Motion, created a less-productive environment for resolving dis
issues. But, it does not follow that the Government failed in making a good faith ef
meet with Defendants in order to resolve disputed issues. The Government offered
again later in the same day in which the conference took place, to which Defe
declined. From these facts, the Court finds that the Government made a good faith
resolve disputed issues as required by Local Rule 54.2(d)(1).
C. The Government’s Motion and the requirements of Local Rule 54.2
Defendants argue that a large portion of the Government’s request for attorne)

does not satisfy the requirements set forth in Local Rule of Civil Procedure 54.2. Loc
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54.2(e)(1) requires that requests for attorneys’ fees include an itemized account of expenc

time and contain: “(A) The date on whicletkervice was performed; (B) The time devoted

to each individual unrelated task performedsach day; (C) A description of the servi

provided; and (D) The identity of the attorney, paralegal, or other person performin

ce

) SUC

service.” Rule 54.2(e)(2) requires that itemized accounts of expended time “adequate

describe the services rendered so that the reasonableness of the charge can be e

valua

When requesting attorneys’ fees, the moving party “is not required to record in greaf dete

how each minute of his time was expendddénsley v. Eckerhard61 U.S. 424, 437 n.1

(1983). Rather, the moving party

2

can meet his burden—although just barely—by simply

listing his hours and identify[ing] the general subject matter of his time expendityres.”
Rudebusch v. ArizondNos. 95-CV-1313-PCT-RCB, 96-CV-1077-PCT-RCB, 2007 WL

2774482, at *8 (D. Ariz. Sept. 21, 2007) (quotkigcher v. SIB-P.D. Inc214 F.3d 1115
1121 (9th Cir. 2000)).

The Government's itemized account of time expended includes thirteen differen

statements related to the different tasks performed in preparation of and participatio
contempt hearing. Defendants do not object to the first, third, or thirteenth stat
Defendants claim that the other ten statements are not sufficient under Local Rule

but they do so in only one sentence and with no explanation as to how the statem

nin tl
bmer
b4.2(

ents

insufficient. (Doc. 130 at 7). Each of thentested ten statements, at a minimum, listg the

hours expended and identifies “the general subject matter of [the] expendiRudsBusch

2007 WL 2774482, at *8 (internal quotation marks omitted). For example, the s

itemized statement lists 1.25 hours of work onel7 and 8, 2011 for “[rleview[ing] defense

filings related to Motion for Extension dfime to respond to Main for Order to Show

Cause. Draft and file response to MotioKDoc. 124-2 at 2). This statement includes

econ

the

dates on which the service was performed, the time devoted to the task, and a desctiptior

the service that was provided. This is exactly what Local Rule 54.2(e)(1) demands,
other nine contested statements contain a similar amount of detail. Defendants h

explained how those statements are insufficient and provide no authority to support

-8-
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conclusion.

Defendants further argue that the itemized statement is insufficient because

there

no discussion of the “novelty and difficulty oitlquestions presented” or the “skill requigite

to perform the legal services.” LRCiv. 54.2(9)(Pefendants claim that because of their

failure to file a timely response to the Government's Request for Admissions,

thos:

admissions were deemed admitted, and thus the Government “would not have prevailed s:

and except for this advantage.” (Doc. 130 at 7). Defendants argue that this “advantag

eliminates any novelty or difficulty in asserting the Government’s position.

Defendants’ argument rests on the incorrect assumption that every factor listed |

Local Rule 54.2(c)(3) must be discussed in a request for attorneys’ fees. Defendan
that “LRCiv 54.2(c)(3)requiresa discussion of” novelty and difficulty. (Doc 130 at
(emphasis added). The Government argues that this is false, and Defendants cite no
stating otherwise. The Local Rule statest the memorandum in support of a Motion
Attorneys’ fees mustinclude a section titled “Reasonableness of Requested Award.”
54.2(c)(3). Under this section, the moving party “should disaessypropriatethe various
factors bearing on the reasonableness of the requested attorneys’ fees law@aphasis
added). The Rule then goes on to list thirtdiéierent factors, but as the Rule’s langua
makes clear, the moving party need not discuss all thirteen factors. Rather, the movi
needs to discuss only those factors that are appropriate. The Government is cor
“[tlhe Court need not consider all . . . factpbut only those called into question by the G
at hand and necessary to support the reasonableness of the fee award.” (Doc. ]
(quotingKessler v. Assocs. Fin. Servs. Co. of Hawaii,, 1689 F.2d 498, 500 n.1 (9th C
1981)). Because the Government is a party, a lot of the factors are not applicable,
“whether the fee contracted between the attoamelthe client is fixed or contingent” or “th
‘undesirability’ of the case.’SeelLRCiv. 54.2(c)(3).

The Government’'s section regarding the reasonableness of the requestec
provides extensive support for the reasonableness of its fee calculation, including ref

to the relevant communities’ market rateéSee Schwarz v. Sec’y of Health and Hun

-9-
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Services 73 F.3d 895, 906 (9th Cir. 1995) (quotiBum v. Stensqri65 U.S. 886, 89%

(1984) (“A district court should calculate [a] reasonable hourly rate ‘according t
prevailing market rates in the relevant community.”™)). Specifically, the Govern
provides statistics that show that counsel for the Government’s rate, $134.92 per hou
below the average billing rater similar work in both Arizona and in the District
Columbia. (Doc. 124-3; Doc. 124-4). Having considered the Government’s statistics,
were obtained from the State Bar of Arizona, the Court finds that the Governr
requested hourly rate is far below even thedst average hourly rate for Arizona attorne
(Doc. 124-4) (showing that attorneys practgcworkers’ compensation defense bill $145
hour on average, which is the lowest average rate among all practice areas). Det
present no argument that the Government’s hourly rate is unreasonable, nor do the
that the number of hours expended by the Government is unreasonable. Thus, t
finds that the rate and number of hours stated in the Government’s Motion is reaso

IV. CONCLUSION

IT IS ORDERED GRANTING Plaintiff United States of America’s Motion for
Attorneys’ Fees (Doc. 124) in the amount of $33,064.87.

DATED this 8th day of March, 2012.

-

y James A. Teilborg /
United States District Judge
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