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WO
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Carl G. Burkin, No. CV-11-446-PHX-SMM
Plaintiff,
VS. MEMORANDUM OF DECISION

AND ORDER

Michael J. Astrue, Commissioner of
Social Security,

Defendant.

Carl G. Burkin seeks judicial revieunder 42 U.S.C. 88 405(g), 1383(c)(3) of
final decision of the Commissioner of So&acurity (“Commissioner”), which denied hi
disability insurance benefits and supplemental security income under the Social Secu
(Doc. 1) Burkin asks this Court to vacatge Commissioner’s denial. (Doc. 18.) T
Commissioner filed his Answeng Brief (Doc. 19), and Burkin filed his Reply (Doc. 2
For all of the reasons that follow, the Cdurtls that the Commissioner’s decision is neit
supported by substantial evidemu# free from harmful legakeor. The Court will remanc
this case to the Commissioner for an award of benefits.

BACKGROUND
Carl Burkin was born on Oaber 11, 1975. (Tr 26.) Burkin was diagnosed wil

“Doc.” refers to the documents in this Court’s fitdr.” refers to the administrativg
transcript. A certified copy of the administraitranscript was provided to this Court by 1
Commissioner of the Social Security Administration on May 20, 2011. [}6ee9.)
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bipolar mental disorder at the age of 5 aratetl on medication. (T29.) Burkin is a high
school graduate._(Id.Burkin attempted suicide twice wh he was 29 years-old. (Tr. 3(
Burkin’s employment history shows that has worked as an appointment setter fof
insurance company and a warehmdigrk. (Tr. 26-27.) Buik alleged disability on accour
of the severity of his bipolar disorder. (Tr. 18.)

Burkin filed an applicatiorfor Social Security disality insurance benefits an
supplemental security income on Februan20®,7. (Tr. 95-98, 103-05.) In his applicatic
Burkin alleged that hbecame disabled as Bébruary 3, 2007. (Idotherwise referred t(

as “disability onset date”).) Burkin testifiecatirhe quit his lasbp when he had a nervol

breakdown. (Tr. 26-27 (“| was cutting myself dndst—the stress,douldn’t take anymore

..., 133.) He alleged that he cannot return to work due to his manic depression,
illness, and anxiety._(If.Burkin testified that he 183 years-old and lsghad 30 jobs, with

the longest job he heliking one year. (Tr. 33.) Burkiestified he cannot stay focused

on task, that he loses intergsthings very quickly, and hasnflicts with other employees$
(Id.) His application was denied initially @&eptember 17, 2007nd upon reconsideration

on January 31, 2008. (Tr. 41-42, 43:) Burkin sought an adnistrative hearing before gn

administrative law judge (“ALJ"). A hearg before the ALJ walseld on June 23, 200¢
(Tr. 22-40.) At the hearing, Bkin testified as well as aimpartial vocational expert
George J. Bluth. _(1gl. On October 21, 2009, the Aldktermined that Burkin was n(
disabled for the purpose of receiving disabilityurance benefits or supplemental secu
income because even though he cannot perfosimrg@avant work, there was work he cot
perform despite his limitations. (Tr. 13-21The ALJ concluded that Burkin was able
adjust to perform other jobs that existsignificant numbers eithen the Phoenix regiof

where he lives or in sevenagions of the country. (Tr. 18%.) This decision became tk

Commissioner’s final decision when the So8ecturity Appeals Council denied review. (Tr.

1-4.)
STANDARD OF REVIEW

When reviewing a Social Securitp@eal, the Commissioner’s decision must
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affirmed if it is supported byubstantial evidence and he &pd the correct legal standarad

SeeBatson v. Commission&f Soc. Sec. Admin 359 F.3d 1190, 1193 (9th Cir. 2004);

Benton v. Barnhayt331 F.3d 1030, 1035 (9th Cir. 2003). When reviewing

Commissioner’s factual determinations, actingpugh the ALJ, this Court will affirm if

there is substantial evidence supporting those determinationSefaga v. Haltel332 F.3d

S.

the

1177, 1180 (9th Cir. 2003gaelee v. Chate®4 F.3d 520, 521 (9th Cir. 1996). Substantial

evidence is more than a mere scintitiaf less than a pponderanceSeeHoward ex rel.
Wolff v. Barnhart 341 F.3d 1006, 1011 (9th C2003); Mayes v. Massana#76 F.3d 453

459 (9th Cir. 2001). Substantial evidence Isvant evidence which a reasonable per
might accept as adequatestgpport a conclusion basedthie entire record. Howar841

F.3d at 1011; Morgan v. Comm’r of Soc. Sec. Admir69 F.3d 595, 599 (9th Cir. 1999

If the evidence can reasonably support eitfferming or revesing the Commissioner’
conclusion, the Court may not substitutejuidgment for that of the Commissioner. S
Batson 359 F.3d at 1193; Mc@=y v. MassanarP98 F.3d 1072, 1075 (9th Cir. 2002). T,

ALJ is responsible for determining credibilitgsolving conflicts irmedical testimony, ang
for resolving ambiguities. Sdgenton 331 F.3d at 1040; Edlund v. Massand63 F.3d
1152, 1156 (9th Cir. 2001). The ALJ'gld determinations are revieweenovo, although

deference is owed to a reasonable cosisn of the applicable statutes. FsHund 253
F.3d at 1156; McNatt v. ApfeP01 F.3d 1084, 1087 (9th Cir. 2000).
COMMISSIONER'’S DISABILITY EVALUATION PROCESS

To qualify for Social Security disability benefits, Burkin must show that he su
from a “medically determinable physical or mental impairment” that prevents him
performing his prior work activities and any other substantial gainful employment that
in the national economy, and that the impairment “can be expected to resultin death @
has lasted or can be expected to last for a continuous period of not less than 12 mont
42 U.S.C. 8§ 423(d)(1)(A). Further, Burkin's disabled status must have existed on or
the expiration of his disability insurance, ofteferred to as the date last insured. EBeeh
v. Barnhart400 F.3d 676, 679 (9th Cir. 2005); Tidwill v. Apféb1 F.3d 599, 601 (9th Ci
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1998); Flaten v. Sec'y of Health & Human Servg! F.3d 1453, 1459 (9th Cir. 1995).

Social Security regulationgrescribe a five-step evaluation process for an AL
determine if a claimant is disabled withiretimeaning of the Social Security Act. S
Batson 359 F.3d at 1190, 1194; 20 (=8 404.1520. At step one, the ALJ determing
the claimant is presently engaged sobstantial gainful activity. _ Se20 C.F.R. 8§
404.1520(b). If the claimant is erggad in substantial gainful aciiy, then he is not disablec
If not, the ALJ moves to step two to detene if the claimant has impairments
combinations of impairments that significartiyit the claimant’s physical or mental abili
to do basic work activities and are thus “sevevéhin the meaning of the regulation. S
id. 8§ 404.1520(c). At the thirdegt, the ALJ evaluates if ttdaimant’s impairment meet

or medically equals the criteria of a listegpairment found in Appadix 1 of Subpart P o

J to
ee

s if

or
Yy
e
S
f

Regulation No. 404. If yes, and the impainhmeets the requirements for duration under

20 C.F.R. 8 404.1509, the claimant is disabled. If the claimant fails to meet bthexy
criteria or fails the duration requirement, thkeJ’'s analysis moves to step four. SH
C.F.R. 8 404.1520(e). Underept four, the ALJ determinethe claimant’'s residua

functional capacity (“RFC”), which is theontinued ability of the claimant to perfor

physical or mental work activities despite imgairment or combination of impairmerits

Seeid. The ALJ also determinesttie claimant’s RFC allowsm to perform past relevan

work. Seeid. 8§ 404.1520(f). If yes, the claimant n®t disabled. If not, the analysis

proceeds to a fifth step whetee burden shifts to the Commissioner to demonstrate thg
claimant is not disabled by presenting evidaheeclaimant retainsufficient RFC to adjus
to perform other jobs that exis significant numbers either in the region where the clain
lives or in several regns of the country._ Se#2 U.S.C. § 423(d)(2)(A); 20 C.F.R.
404.1520(g).

In this case, Burkin’s lagtsured date was March 31, 20XTr. 24.) In determining

’Mental limitations, nonexertional capacitgysiders all work-related limitations ar
restrictions that do not depend on an individual’'s physicahgth, such as difficulties i
concentration. SSR 96-8p.
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whether or not Burkin was disaul since the date of onsetalieged disability, February 3
2007, the ALJ moved through steps one, two arektfinding that Burkin was not disable
(Tr. 15-16.) Prior to a stepdir evaluation, the ALJ evalteal Burkin’s RFC and found tha
he was limited to simple work with minimsbcial and public contact. (Tr. 17-19.) Bag
on Burkin’s RFC assessment aite vocational expert’s testimony, at step four the 4
found that Burkin could not penfim his past relevant workue to his limitation with public
contact. (Tr. 19.) However,eéhALJ found at step five th#tte Commissioner establishg
that Burkin retained sufficiarRFC to adjust to perform other jobs existing in signific
numbers either in theegion where he lives or in seakregions of the country. Sdé@
U.S.C. § 423(d)(2)(A); 20 C.R. § 404.1520(g). (Tr.19-21.)
DISCUSSION
A. Step Five of the Sequential Evaluation Process

At the fifth step, the burden shifts tine Social Security Administration f

demonstrate that the claimant is not disalded that he can engage in some type

substantial gainful activity thakists in “significant numbete the national economy. Thie

ALJ considers the fact that the claimantmat do the work that hieas done in the pa
because of a severe impairment, considers#maaht’'s RFC, the claimant’s age, educati
and work experience, and determines whetherclaimant can do any other work in t
national economy. The ALJ willdd the claimant disabled if she determines the clain
unable to adjust to any other work. S¥&C.F.R. 88 404.1520(g), 416.920(q). See :

Lockwood v. Comm’r of Soc. Sec. Admjr616 F.3d 1068, 1071 (9th Cir. 2010) (whe

claimant establishes that sh#fers from a severe impairmehat prevents her from doing

past work, burden shifts to the Commissioteeshow that she caperform some othe
work); Valentine v. Commn of Soc. Sec. Admin.574 F.3d 685, 689 (9th Cir. 2009) (t

burden shifts to Commissioner at step fivelitow the claimant can do other kinds of wor
The step five analysis includes a dethitsssessment of the medical evidence,
claimant’s daily activities, prior work recgrdny functional restctions and limitations

medication and other treatment for reliefpiptoms, and infornti@n and observations b
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treating and examining physiciaasd third parties regarding the nature and extent o

claimant’'s symptoms. S&8 C.F.R. 88 404.152916.929. Credibility determinations are

the province of the ALJ; hoewver, the ALJ must make agific findings which support :
conclusion that claimant’s allegationisseverity are not credible. Sei@agenfelter v. Astrue
504 F.3d 1028, 1036 (9th Cir. 2007plsbins v. Soc. Sec. Admim66 F.3d 880, 883 (9t
Cir. 2006).

B. ALJ Rationale

The ALJ found conflicting opinion evidence in this case. (Tr. 16-19.) The

weighed the conflictingpinions and concluded that Burkiras not disabled. (Tr. 19-20.

The ALJ also rejected Burkin’s subjective symptom testimoalytita could not continue t

work. (Tr. 19.) The ALJ found that although Burkin could not return to his past rel

work, he had acquired work skills that weransferable to othesccupations with jobs

existing in significant numbers in the natibeeonomy. (Tr. 19-20.) The ALJ credited t
vocational expert testifying that Burkin couldfoem work as a janitor, an assembly work
or in quality control. (Tr. 20.)

1. Opinion Evidence

Burkin argues that the ALJ decision issbd on reversible legal error and does

rest upon substantial evidendurkin specifically argues théte ALJ erroneously rejecte

the opinion of his treating physician, Dr. Jayant Geete,sonaluded thahe was unable

to work; erred by failing tossign proper weight to the opim of state agency examinir
psychiatrist, Dr. Robert Narvaiz, who comdéd that Burkin had several marked mel
limitations affecting his ability to work;ral erred by assigning improper weight to {
opinions of non-examining state agency physicveims reviewed his filsopined that he ha
only moderate mental limitationand found him able to work.

Social Security Rules expressly requinat a treating doctor’s opinion on an iss
of a claimant’s impairment be given codlirmy weight if it iswell-supported by medically
acceptable clinical and laboratalyagnostic techniques and is matonsistent with the othe

substantial evidence in the record. 36eC.F.R. § 404.1527(d)(2)n weighing medica
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source opinions in Social Security casesNheh Circuit distinguishes among three typ

of physicians: (1) treating physicians, whduadly treat the clanant; (2) examining

physicians, who examine but dot treat the claimant; ar{8) non-examining physicians

who neither treat nor exane the claimant. Sdeester v. ChateB1 F.3d 821, 830 (9th Cif.

es

4

1995). Generally, more weight is given te thpinion of a treating physician than to the

opinions of non-treatinghysicians because a treating physidcssemployed to cure and h
a greater opportunity to know and obsettve patient as amdividual. SeeAndrews v.
Shalala53 F.3d 1035, 1040-41 (9th Cir. 1995). Wéhaittreating physicias opinion is not

contradicted by another physin, it may be rejected onifor “clear and convincing’
reasons, and where it is contradicted, it mayoeatjected without “specific and legitimg
reasons” supported by substantiabdewce in the record. Lesté&1 F.3d at 830.
Similarly, the Ninth Circuit geerally holds that greater vggit is to be given to th
opinion of an examining physician ovencaabove the opinion of a non-examini
physician._SeAndrews 53 F.3d at 1041. As with a tte®y physician, the ALJ may reje(
the opinion of an examining physician, eviecontradicted by @aon-examining physician

only by providing specific, legitiaite reasons that are supported by substantial evider

the record._Sekloore v. Comm’r of Soc. Sec. Admjr278 F.3d 920, 924 (9th Cir. 2002).

Treating Psychiatrist, Dr. Jayant Geete

Dr. Jayant Geete, M.D., a psychiatristatue Options/Magellarms Burkin’s treating

psychiatrist. (Doc. 18 at 5.) Dr. Geetetmsistent diagnosis h&agen bipolar disordert.

(See, e.q.Tr. 197;_see alsdoc. 18 at 5.) On Februadb, 2007, Dr. Geete noted th
Burkin recently had been released from urgesytchiatric care, and \wdeeling better. (Tr
214-15.) He described Burkin as cooperatie depressed and anxiousth delusions ang

hallucinations. (Tr. 214.) Dr. Geete diagnobgablar disorder and anxiety disorder, w

a global assessment of functioning of 60. (D& at5.) Globalssessment of functioning
(“GAF") is a rating system usday the American Psychiatrssociation “for reporting the

clinician’s judgment of the individual's over#divel of functioning.” (Doc. 18 at 5 (citation

omitted).) A GAF of 51-60 destres moderate symptoms, e.g., flat affect, circumsta
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speech, occasional panic attacks, or modeli&iteulty in social, occupational, or scho

functioning, e.g., few friendspaflicts with peers and cowaeks; a GAF of 61-70 describe

some mild symptoms, e.g., depressed moalt] msomnia or some difficulty in socia

occupational, or school futoning, but generally funaining pretty well, has some

meaningful interpersonal relationships. )Id.
On October 17, 2007, Dr. Geeteported, “I am treatg Mr. Carl Burkin on [a]
regular basis with medication monitoring. Becurrently unable tavork because of hi

serious mental illness (SMI).” (Tr. 269.) [@eete continued to treBurkin from October

through December 2007 with diagessincluding bipolar disoet and anxiety disordef.

GAF scores were in the 61-70 range. Ondbet 17, 2007, Dr. Geete described Burkir]
cooperative, but depressed and anxious. (Tr. 273.) Burkin was described as *
Diagnoses were bipolar dister, anxiety disorder; GAB5. (Tr. 273.) On November 2]
2007, Dr. Geete described Burlas cooperative, but ams. (Tr. 275.) Diagnoses we
bipolar disorder and anxiety disorder; GAF. (Tr. 276.) On December 19, 2007, Dr. G¢
noted Burkin reported feeling “manic.” Bunkwas cooperative, bdepressed and anxiou
with paranoia. (Tr. 277.) Bgnoses were bipolar disordattention deficit/hyperactivity
disorder, and anxiety disorder; GAF was 58l #ghat over the past year, Burkin’s high
GAF was 70. (Tr. 278.) On January 2, 2008, Geete participatesh Burkin’s annual
behavioral health update areliew. (Tr. 279-87.) Diagnosisas Bipolar IDisorder. (Tr.
283.) The justification for thdiagnosis was anxiety, paraapracing thoughts, fluctuatio
in mood, irritability, depression, and inability sleep. (Tr. 283.) GAF was 65. (Tr. 28

The ALJ decision noted, but rejected Beete’s opinion that Burkin was unable
work because of his serious mental illne¢3$r. 18.) The ALJ discounted Dr. Geetg
opinion because Dr. Geete did not refer ng apecific limitations that Burkin had th
would preclude him from working and becauBurkin’'s GAF scores did not refle
significant functional impairment._(IdTr. 269.)

First, regarding the ALJ discounting [eete’s opinion because it was conclus

without any reference to supporting evidencéhatreatment recofdr. 269), an ALJ neeg
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not accept the opinion of any physician, inchgla treating physician, if that opinion
brief, conclusory, and inadequatslypported by climial findings. Sedhomas v. Barnhart

278 F.3d 947, 957 (9th Cir. 2002).

Next, regarding the ALJ’s conclusion tigatrkin’'s moderate GABcores outweighe
Dr. Geete’s opinion, Burkin argues that GAEores do not directly correlate with
claimant’s work abilities. (Doc. 18 at 18-20 Burkin argues that there is no dire
correlation between the two because GAF scaresassessed in a treatment setting, 1

work setting. (Id. While Burkin does not argue tHaAF scores are entirely irrelevant,

argues that a GAF score is only a subjectang of the clinician’s judgment of the

individual’s overall level of functioning. _(Sd&oc. 19 at 12.) According to Burkin, tH
rating of overall level of dnctioning only considers a patits functioning within the
treatment setting, not specifically as a employment assessment. (Doc. 20 at 4.)
The parties do not dispute that Burkin’'s G#déres are relevant. Burkin disputes
weight that the ALJ assigned to Burkin’s GA€ores in the contexif her determination
regarding his ability to work(Tr. 17-19; Doc. 18 at 18-19hlowever, it is solely the dut
of the ALJ to weigh the evidence andabse conflicts in the record. SEelund 253 F.3d
at 1156. The issue beforestlCourt is whether the ALJ provided specific and legitin
reasons supportdaly substantial evidence in the red¢dor rejecting Dr. Geete’s opinior
Seelester 81 F.3d at 830 (stating that a treatpigysician’s opinion may not be reject
without “specific and legitimat reasons” supported by subsialrevidence irthe record).
Specifically, the ALJ found that throughabte time period at issue, Burkin’s GA
scores suggested no significant functional impairments that would preclude sub
gainful activity. (Tr. 17-19.) Thfact that Plaintiff routinelyrad GAF scores that reflecte
no more than moderate symptoms or litiitas was a legitimate reason for the ALJ
consider when determining whether Burkuas unable to work. There is substan
evidence of Burkin’'smoderate GAF scores in the record. ($®ec. 19 at 11-12

(summarizing Burkin’'s GAF scores). Burldnmoderate GAF scores represent

substantial evidence relied upon by the ALJ befejecting Burkin’s treating physician
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opinion. For all of these reasaihg ALJ did not commit error in her rejection of Dr. Geete’s

opinion.

Examining Psychiatrist, Robert Narvaiz

In May 2007, following Burkin’s applicatiofor disability benefits, at the behest

of

the state Disability Determination ServicespRrt Narvaiz, M.D., a psychiatrist, examined

Burkin and prepared a report and mental waaacity assessmerfir. 245.) Dr. NarvaiZ
diagnosed bipolar disorder,cahol abuse four onths partial remission, and marijua

abuse four months partial remission. (Z87.) Dr. Narvaiz's mental work assessm

reported that Burkin had marked limitatiqing., having poor to no capacity) in his ability

to work in coordination with others withobeing distracted by them; complete a nort

workday and workweek withut interruptions from psywlogically based symptoms;

perform at a consistent pace without aneasonable number andchigth of rest periods;;

interact appropriately with the general pupéiccept instructionsnd respond appropriate

to criticism from supervisors; and get along vatiworkers or peers without distracting the

or exhibiting behavial extremes. (Tr. 239-43.) Dr. Naiz assessed that Burkin h
moderate limitations (i.e. fairly limited, buot precluded) in his ability to understar]
remember, and carry out detalenstructions; maintain attéon and concentration fg
extended periods; perform activiievithin a schedule, mainteregular attendance and
punctual within customary tolerances; surstan ordinary activity without speci
supervision; ask simple questicmrsrequest assistance. Jldkurther, Dr. Narvaiz assess

that Burkin had mild limitabns (i.e., not significantly limit) in his ability to remembe

locations and work-like proderes; understand and remembad earry out very short and

simple instructions; make raple work related decisionspaintain socially appropriat
behavior and adhere tiasic standards oeatness and cleanliness; respond to chang
the work setting; be aware of hazards; salisgc goals and makgans independently o
others. (Id.

At the hearing, the ALJ conceded thfashe accepted the “marked” mental wg

limitations assessed by Dr. Narvaiz, it wopl@clude Burkin fronperforming sustaineq
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work. (Tr.38.) The ALJ reviead Dr. Narvaiz's mental stad evaluationrad diagnosis of
Burkin in some detail. (Tr. 17-18.) Tikd.J then acknowledged budlid not discuss Dr
Narvaiz's listing of two marked mentdimitations, task completion and accepti
instruction/criticism appropriately from supemis. (Tr. 18.) However, the ALJ failed

acknowledge or discuss Dr. Narvaiz’'s listio§ Burkin's threeother marked ments
limitations. (Id) The ALJ did not acknowledge orsduss any of Dr. Narvaiz’s listing ¢
Burkin’'s moderate mental limitations. (}Jd.

Despite the ALJ's concession thatshe accepted the “marked” mental wg
limitations assessed by Dr. Narvaiz, it wopl@clude Burkin fronperforming sustaine(
work (Tr. 38), the Commissioneontends that the ALJ accommodated Dr. Narvg
opinion in her finding of non-disability. (Do&9 at 14.) The Court does not agree;
Narvaiz concluded that Burkin had five madkmental work limitatins. The substance {
these limitations were not accommodated leyAhJ’s finding of non-dability. The Ninth
Circuit requires a higher starrdafinding that an ALJ musixplicitly discuss her rejection
of the opinion of Dr. Narvaiand setting forth specific reass for crediting the opinions ¢
the non-examining state agency psychologists over Dr. Narvaiz that are supportec

record._Seé&lguyen v. Chater100 F.3d 1462, 1464 (9th Cir. 1996jmphasis added). Th

Court will now turn to discss the ALJ’s crediting of the na@xamining, nontestifying stat
agency psychologists, DiBongiovani and Dalton.

Non-examining State Agency Psychologistaryanne Bongiovaraind Brady Dalton

On June 25, 2007, Maryanne Bongiovani, Ph.D., a state agency psychc
reviewed the record as part@iirkin’s initial determinatiotut did not examine Burkin, an
disagreed with Dr. Narvaizassessment: “The CE [consultatexamination] doctor felt the
claimant would have marked limitations in tasknpletion and social interaction. Itis like
that there would be moderate limitations irgl areas of functioning but evidence in

does not argue for marked limitations.” (Z62.) Dr. Bongiovani followed this stateme

with observations that Burkin improved omedication (referennog a note before Di.

Narvaiz's examination or even the onset difability), interacted with friends, we
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cooperative, and kept his mental health appointments2%Zr) Dr. Bongiovani felt Burkir
would do best working by himdddut would be able to unde¢asd, remember and carry o
simple instructions, performing simple, répee work with somdimitations. (Tr. 253.)
The ALJ agreed with and credited.[Bongiovani’s statements. (Tr. 16.)

On January 30, 2008, Brady I, Psy.D, reviewed theecord as part of th
Commissioner’s reconsideration of disabilityetenination. (Tr. 300 Dr. Dalton did not
examine Burkin, and recommended denying reconsideration concluding that Burkin &
capable of simple work in a setting with limited social contacts. (Tr. 300.) The ALJ
upon this statement in her decision under review: “Specifically, the limitations des
by Dr. Dalton . . . are accepted, i.e., simplak in a setting with minima[l] social/publi
contacts.” (Tr. 16.)

If a non-examining physician’s opinion contradicts the opinion of an exam

physician, but is not Is@d on independent cliikfindings or rests on clinical findings als

ut
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\ppec
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ning
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considered by the examining physician, then the ALJ may rely on the non-examinin

physician’s testimony to reject the examg physician’s teamony only by providing

specific, legitimate reasons that atgported by substantial evidence. Mordi69 F.3d at

600. “Substantial evidence” can be the opiniofhison-examining physians “when [thosg
opinions] are supported byhar evidence in theecord and are consistent with it .” I&the
ALJ can meet this burden by setting out taded and thorough summary of the facts 4
conflicting clinical evidence, stating hetémpretation thereof,ral making findings. Idat
600-01 (quotation omitted).

Here, the Court initially notes that therfth Circuit discounts the conclusions o
non-examining physician when they do not tgsdif a hearing and subject themselves

cross-examination. Sééorgan 169 F.3d at 600 (“Opinions afnon-examining, testifying

And

[ a

5 t0

)

medical advisor may serve as substargNtence when they are supported by other

evidence in the record amade consistent with it.”jcitation omitted); Andrews$3 F.3d at

1037 (finding ALJ was “entitled tadopt the opinion of the nagxamining medical adviso

who was present at the hearemyd testified, antb discount the opinion of the examinif
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physician, because the ALJ gave specific agidiiteate reasons for doirsg that were base|
on substantial evidence in the recordaiidition to the non-examining psychologis
opinion”).

Next, as explained above, the ALJ failegtovide sufficient explanation for why sk
was rejecting Dr. Narvaiz's opiom. The ALJ never stated tlsdte was rejecting his opinig
based on the findingf Drs. Bongiovani and Dalton; ¢hALJ only stated that she agre
with the findings of Drs. Bongvani and Dalton. (Tr. 16,18Bven assuming that the AL
did intend to incorporate that weight intar nationale for rejecting the examining docto
opinion, the ALJ still failed tprovide any explarieon beyond stating #t Drs. Bongiovan
and Dalton’s findings were contsit with the evidete as a whole. (Tr. 16, 18.) Thus, t
ALJ did not meet her burden t#ying out “specific, legitirate reasons” for rejecting D
Narvaiz’'s opinion by provigig “a detailed and thorough summary of the facts
conflicting clinical evidene, stating her interpretat thereof, and making findings
Morgan 169 F.3d at 600-01. Thuass well as the lack aéstimony from Drs. Bongiovan
and Dalton at the hearing, the ALJ’s failures prevents the Court from finding th
opinions of Drs. Bongiovaniral Dalton constitute substaritevidence for rejecting th
opinion of Dr. Narvaiz, the examining physician.

2. Burkin’s Subjective Symptom Testimony

-

S

e
n

ed
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he

N

and

At the

D

Burkin contends that the ALJ impropengfused to credit his testimony about §he

severity of his subjective symptoms. (Doc. 18 at 27-32.)

“Pain of sufficient severity causetly a medically diagnosed ‘anatomic
physiological, or psychologicalbnormality’ may provide the basis for determining thi
claimantis disabled.” Ight v. Soc. Sec. Admin119 F.3d 789, 792 (9tir. 1997) (quoting
42 U.S.C. § 423(d)(5)(A) (2006)). “Once a aaint produces objective medical evider

of an underlying impairment, aALJ may not reject a claiant’'s subjective complaint
based solely on [the] lack of objective medieaidence to fully corroborate the alleg

severity of [those symptoms].” Moisa v. Barnha&67 F.3d 882, 885 (9th Cir. 2004

“[U]nless an ALJ makes a finding of malingegibased on affirmative evidence thereof
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or she may only find [the claimant] not crel@éiby making specific findings as to credibili
and stating clear and conving reasons for each.” Robisiv. Soc. Sec. Admiy466 F.3d

880, 883 (Oth Cir. 2006). Specifically:

The ALJ may consider at least thalowing factors when weighing the
claimant’'s credibility: [the] claimant’s reputation for truthfulness,
inconsistencies either in [the] claintss testimony or between her testimony
and her conduct, [the] claimant’s ilgaactivities, her work record, and
testimony from physicians and third past concerning the nature, severity,
and effect of the symptoms of which [the] claimant complains.

Thomas v. BarnharP78 F.3d 947, 958-59(9th Cir. 2002)t@rnal quotations omitted). The

ALJ’s findings must be “sufficiethy specific to permit the courd conclude that the ALJ di
not arbitrarily discredit [the] claimant’s testimony.” Id. at 958.
Burkin testified that his mental impairmis prevent him from working because of

nervous breakdown at his last job, the siifiects from his medicatiorhis inability to stay

Ly

L

S

on task, his conflicts with people, particulagiypervisors, and his fear that he may hurt

someone in retaliation for being reprimanded. (Tr. 27-33.)

The ALJ concluded that “the claimantisedically determinable impairments coyld

reasonably be expected to produce the allsgegbtoms; however, the claimant’s statemgnts

concerning the intensity, persistence, and limgigffects of these symptoms are not cred

to the extent they are incastent with the above residuainctional capacity assessment.”

(Tr. 17.) In finding Burkin not credible, the ALJ relied on three factors: (1) Burkin’'s

inconsistent testimony regangdj his isolated lifestyle; (2) that Burkin’s medication was

generally effective in controlling his symjpig; and (3) the recosdrom Burkin’s ongoing

treatment provider rating Burkin with a maedge limitation on his GAF scores. (Tr. 19.)

The ALJ relied on Burkin’'s@ntact with friends, his girlfriend, taking the bus and

making doctor’s appointments sapport inconsistency in Burks testimony that he live

an isolated lifestyle. Herthe ALJ did not sufficiently expin how Burkin’s social activity

affected his RFC, which inihcase is defined by his mahlimitations, not by any physica
limitations. Similarly, the ALJ did not pperly explain or suppbher conclusion that

Burkin’s medication controls his symptoms giée variation in Burkin’'s GAF scores and
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the opinion of an examining psychiatristth@ contrary. Thus, hALJ’s findings are no

“sufficiently specific to permit te court to conclude that the Aldid not arbitrarily discredit

claimant’'s testimony.”_Thoma®78 F.3d at 958. Thus, the ALJ erred in the manng
which it discounted Plaintiff subjective complaint testimory.
CONCLUSION

In this case, because theJ made findings unsupportéy substantial evidence

step five, the Court sets aside the ALJ’'s denial of benefits. Ts@mas 278 F.3d at 954,

Having decided to vacate the ALJ’s decisitie, Court has the disdren to remand the cag
either for further proceedings for an award benefits. SBeddick v. Chated 57 F.3d 715
728 (9th Cir. 1998). The rule in thi&rcuit is that the Court should:

credit[l] evidence and remand][ ] for award of benefits where (1) the ALJ
has failed to provide legally sufficiergasons for rejecting [certain] evidence,
(2) there are no outstanding issueattimust be resolved before a
determination of disability can be maded (3) it is cleafrom the record that
thedAL%I would be required to find theaghant disabled were such evidence
credited.

[

I in

e

Smolen v. ChaterB0 F.3d 1273, 1292 (9th Cir. 1996). The issue turns on the utility of

further proceedings. Here, tleaare no outstanding issues tlehain to be resolved befo
it can be determined that Burkimentitled to an award of befits. Therefore, pursuant {
sentence 4 of the Social SetyAct, 42 U.S.C. § 405(g) and 42 U.S.C. § 1383(c)(3),
Court remands this action to the Coresioner for a computation of benefits.

The Court is mindful of the challengeand difficulties before the ALJ whe
adjudicating these cases. The ALJ’s ardroornied with a significant caseload and limit

resources. Also, the ALJ muegbply conflicting standards amst complex factual matter

*The other factor on which the ALJ relied--the records from Burkin’s ong
treatment provider rating Burks GAF scores as a modge limitation—is supported b
substantial evidence in thecaed. However, because the Adidl not find thatthis factor
was independently sufficient to reject Burkisubjective complaint testimony, the Co
cannot conclude that the ALJ’s error was harmless Baéson 359 F.3d at 1197 (findin
an ALJ’s error was harmless because the cotetrsiéned that the error did not affect t
ALJ’s ultimate conclusion).
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a situation that probably must be resol#@@ugh Congressional asti. And, as may b
noted, the circuit’s case law is sometimeedds with the standards of the Commissio
but this Court is bound by circuit precedemkich in this instance requires reversal.

Accordingly,

IT IS HEREBY ORDERED that this matter is hereblREVERSED and
REMANDED to the Commissioner for a computation of benefits.

IT IS FURTHER ORDERED that the Clerk of Court shall enter judgms
accordingly.

DATED this 14th day of June, 2012.

T homit

X Stephen M. McNamee
Senior United States District Judge
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