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nternational Manufacturing Incorporated et al Doc.

WO

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Preston Stage and Edibeth Stage, husband No. CV11-0936-PHX-DGC

and wife,
ORDER
Plaintiffs,

VS.

Kevin Stage and Kal&tage, husband and
wife; et al.,

Defendats.

The Court has before it a motion for f@rsummary judgment (Docs. 43, 45, 49
a motion to strike (Docs. 50, 59, 64), anthation for summaryudgment (Docs. 61, 67,

71)! Plaintiff David Reaves has moved fmartial summary judgment against Defendad

Taurus International Manufacturing, Inc. (“Taaf). Doc. 43. Plaintiff filed a statement

of facts (“SOF”) in support of the motiofor partial summary jdgment. Doc. 44.
Taurus responded to Plaiifis SOF and filed its own SOF.Doc. 46. Plaintiff has
moved to strike Taurus’s sponse and SOF. Doc. 50aurus has moved for summar
judgment. Doc. 61. Téamotions are fully briefed. Fdine reasons that follow, the Cout
will deny Plaintiff's motion fa partial summary judgment dmmotion to strike, and grant

in part and deny in paTaurus’s motion for snmary judgment (Doc. 6%).

! Bankruptcy Truste®avid Reaves has been substitter Plaintiffs Preston and
Elizabeth Stage and will be referred tafaes Plaintiff in this order. Doc. 60.

? Parties’ requests for oral argument areielé because the issues are fully brieft
and argument will not aid the Court’s decisidgee Fed. R. Civ. P. 78(b).
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l. Background.

Defendant Kevin Stage Kevin”) acquired a Taurus Judge revolver, mod
M 4510 4” SS (the “Judge revolver”). Docllat 24. The Judge revolver is designed
fire both .45 Colt handgun cartridges and .4Huge shot shells manufactured to t

specifications of the Sportilgrm and Ammunition Manufacters Institute (“SAAMI”).

Doc. 45, at2. Defendants TaurusdaDakota Ammo, Inc. (“Dakota Ammo”) are
members of SAAMI. Doc. 1-1, at 25. SAANs the governing body of the firearms and

ammunition industry, and sets voluntary pemfance standards for the pressure and

velocity of rifle, shotgun, ath pistol arms and ammunitiond. High velocity .45 Colt
ammunition, sometimes referred to as “PlussP*+P” ammunition, generates pressurs
that exceed the margin of safddyilt into the Jdge revolver.ld. at 24.

On May 2, 2009, Kevin lded the Judge revolver with +P .45 Colt ammuniti
manufactured by Dakota Amma addition to ordinary45 Colt ammunition and .410
shot shells. Doc. 1-1, at 2&evin then handed the Judgevolver to his brother, Prestoj
Stage (“Preston”), to fire.ld. When Preston fired the Judge revolver, it exploded §
injured his hands and genitali@oc. 43, at 4. Plaintiff€£omplaint alleges four claims
(1) negligence against all defendants, (2) failure to warn against Taurus, (3) faily
warn against Dakota Ammo, ai)) loss of consortium against all defendants. Doc. 1
at 27-31.

Il. Plaintiff's Motion for Partial Summary Judgment.

Plaintiff moves for partiabummary judgment against Uras as to “Counts One
Two, and Three” of the compldin Doc. 43, at 9. The Court construes the motion
requesting partial summary judgmt on Counts One, Twond Four of the complaint,
because Count Three alleges a claim ag&akota Ammo, not Taurus. Doc. 1-1.

A. Legal Standard fo Summary Judgment.

A party seeking summary judgment “bears the initial responsibility of inform
the district court of the basis for its moti@nd identifying those portions of [the recorg

which it believes demonstrate the absenca genuine issue ahaterial fact.” Celotex
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Corp. v. Catrett, 477 U.S. 317, 323 (1986). Summary judgment is appropriate if
evidence, viewed in the ligimost favorable to the nonmovipgrty, shows “that there is
no genuine issue as to any material fact twadl the movant is entitled to judgment as
matter of law.” Fed. R. Civ. P. 56(a). ®rdisputes over facts that might affect th
outcome of the suit will preclude the entoy summary judgment, and the disputsg
evidence must be “such that a reasonabie gould return a verdict for the nonmovin
party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (B®). Arizona substantive
law applies under th&rie doctrine. Beedey v. Union Pac. RR. Co., 430 F. Supp. 2d
968, 970 (D. Ariz. 2006).

B. Negligence.

To establish a claim for negligence, a ptdéf must prove (1) a duty requiring the

defendant to conform to a certain standardcafe, (2) a breach dhat duty by the
defendant, (3) a causal cauiion between the defendantenduct and the resulting
injury, and (4) actual damagesGibson v. Kasey, 150 P.3d 228230 (Ariz. 2007)
(en banc).

Plaintiff argues that “manufacturersich other suppliers have a duty to use

consumers, and to the general publicptoduce products with appropriate warnin

instructions and other safetyateres.” Doc. 43, at 6. &bhtiff alleges that the Judge

revolver “is manufactured and distributed bgurus for sale and use by consumers
Doc. 44-1, at 17, 1 10. Taurus argues in its response that “[b]Jecause [Taurus] is I
manufacturer of the Judge [revolver], [Taurdegs not owe a duty to Preston.” Doc. 4
at 5. Despite Taurus’s contention that it did not manufacture the revolver, it admitt
its answer to Plaintiff €omplaint that ibwed a duty of care to &ton. In Count One of
the complaint, Plaintiff alleges that dlendants owed [Preston and his wife]
reasonably duty of care.” Doc. 44-1, at J039. In Taurus’'s answer, “[0]n its ow
behalf, [Taurus] admits thallegations in the followingparagraphs in Plaintiff's
Complaint: 11-14, 21, 39, and 45-46.” Doc.¥4at 26, 1 1. Platiff need offer no

proof in support of such allegations in tbemplaint as are admitted to be true by t
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answer. Thus, there is no disptihat Taurus owed a duty of care to Preston and his W

Plaintiff next argues thafaurus breached itduty of care byfailing to provide a
proper warning with regard tthe type of ammunition thatan be fired safely in the
Judge revolver. Doc. 43, at 7. Plaintiff cites a June 2088ican Hunter article and a
November 2008JItimate Gun Guide article, both stating that “Taurus says The Jud
can be used on a limited basis with 4B Colt ammo[,]” and asserts that both articls
were posted on the Taurus website. Doc.at43-4, 11 7, 8, 12, 13; Doc. 44-1, at 3
(Ex. D); Doc. 44-2, at1ll (g E). Taurus does not deny the existence of th
statements, but disputéisat an authorized Taurus repentative made them. Doc. 44
at 2-3, 118, 13. Taurus also disputeat tthese articles are posted on its webs
Doc. 46, at 2-3, 117, 12. Thus, there isspudlie of fact as to what representations w¢

contained on the Taurus website.

ife.

Plaintiff further argues that Taurus’ wargs were inadequate because the manual

it provides contains only a geric table listing ammunitiospecifications that can be
used with the Judge revolver, but does notnwasers about highelocity +P .45 Colt
ammunition. Doc. 43, at 7. Taurus responds that it hadutyoand no wy to warn of
each specific load that was improper for usih whe Judge revolver. Doc. 45, at 6.

“Determining whether a warning is adetpido apprise users of dangers in tf
product is ordinarily a questicfor the trier of fact.” Piper v. Bear Med. Sys., Inc., 883
P.2d 407, 414 (Ariz. App. BB). Based on the record, the Court cannot say as a m
of undisputed fact that thevarnings were inadequateSee Dole Food Co., Inc. v.
N. Carolina Foam Indus., Inc., 953 P.2d 876, 880 (Ariz. Ap 1996). The Court will
therefore deny Plaintiff's motion for summgndgment on the neglence and failure to
warn claims.

C. Strict Liability/Failure to Warn.

Plaintiff's complaint allege negligence, failure to wa, and loss of consortium
against Taurus. Doc. 44-1, at-28. Plaintiff appears to assa strict lialility theory for

the first time in the mion for summary judgmentDoc. 43, at 5.Plaintiff's failure to

-4 -

ne

attel




© 00 N O o b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N O 00N W N P O © 0N O 0 W N B O

warn claim, however, can be constr@sdan assertion of strict liability.
To establish a prima facie case for stgobducts liability in Arizona, “a plaintiff

must show that the product was in a d@feccondition (when it left the defendant’

U7

hands), that the defect made the productaswnably dangerous, atiét the defect was
a proximate cause of plaintiff's injuries.3w. Pet Prods., Inc. v. Koch Indus., Inc., 273
F. Supp. 2d 1041, 1051 (D. Ari2003). Strict liability idound only where the defective
condition causes the product to be unreasonably dangerimls. A product that is
faultlessly made may be defective if it isreasonably dangerous péace the product in
the hands of a user without a suitable warniBgown v. Sears, Roebuck & Co., 667 P.2d
750, 757 (Ariz. App. 1983).

In his failure to warn clan, Plaintiff alleges that Taurus failed adequately to warn
consumers that the Judge rkeavw cannot safely fire higtvelocity, or +P .45 Colt
ammunition, that this lack of proper warg made the Judge revolver defective and
unreasonably dangerous, that the lack @jppr warning existed dhe time the Judge
revolver left Taurus’s control,na that Plaintiff was injured asresult. Doc. 1-1, at 6-7
11 48-53. These factual allegations corresponbdgelements of strict products liability,.
The Court will therefore consider Plaintifffailure to warn claim as a strict liability
assertior.

Taurus argues that the Judge revoWwas not unreasonably migerous because thg

U

manufacturer provided an adequate warninghefdangers of loading the revolver with

174

improper ammunition. Doc. 45, at 7. As with Plaintiffisgligence claim, however, the
adequacy of a warning is asue for the trier of factSee Piper, 883 P.2d at 414)ole
Food Co., 935 P.2d at 880. The Court will e Plaintiff's motion for summary

judgment on the failure to w@, or strict liability, claim.

|~

_ * The Court also notes that Taurus does ngethat strict liability is not asserte
in the complaint. Taurus instead respomolshe merits of Plaitiff's strict liability
arguments.
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D. Loss of Consortium.

Loss of consortium is a derivative claimdaall elements of the underlying caus
must be proven before the claim can exi®arnes v. Outlaw, 964 P.2d 484, 487
(Ariz. 1998). Plaintiff has not shown thhe is entitled to summa judgment on the
underlying claims.The Court will deny their motion fosummary judgnet on the loss
of consortium claim.

[ll.  Plaintiff's Motion to Strike.

Plaintiff has filed a document titled “Plaifis’ Reply, Objections, and Motion to
Strike Defendant's Response to Plaintiffséparate Statement of Facts and Plaintif]
Response, Objections, and Matito Strike Defendant’s Adlitbnal Statement of Facts.”
Doc. 50. The Court construes this as a nmoto strike certain portions of Taurus’
response to Plaintiff's separé©F and Taurus’s SOF (Doc. 46).

Plaintiff's motion to strike (Doc. 50) glates LRCiv 7.2(m)(Rboth as it read at
the time of Plaintiff's filing and as it readnow. At the time of Plaintiff's filing on
October 24, 2011, LRCiv 7.2((2) read, in relevant part:

An objection to the admission of idence offered in support of or
opposition to a motion must be presented in the objecting party’s
responsive or reply memorandum (orthé underlying motion is a motion
for summary judgment, ithe party’s response to another party’'s separate
statement of material facts) and notairseparate motion wtrike or other
separate filing. Any response toetlobjection must be included in the
responding party’s reply memoranddar the underlying motion and may
not be presented in a sepgareesponsive memorandum.

LRCiv 7.2(m)(2). Plaintiff led a separate SOF (Doc. 4i#f)support of his motion for

partial summary judgment (Doc.43). Tasrrthen filed a two-part document:

(1) aresponse (objection) to PlaintiffSOF, and (2)its own SOF to support i
opposition to Plaintiffs mobon (Doc. 46). Plaintiff's response to Taurus’s objecti
should have been included in his reply meanolum for the underlying motion for partig

summary judgment. Plaintiff may raise objeans in response to Taurus’'s SOF, but m
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not move to strike evidence Ibelieves to be inadmissibleSee Pruett v. Arizona, 606
F. Supp. 2d 1065, 107D. Ariz. 2009) (“LRCiv 7.2(m(2) permits Defendants to objec
in their response to Plaiffts separate statement of ma& facts, but they are not
permitted to move to strike the allegedctta or exhibits.”). The motion to strike
(Doc. 50) likewise violates the currentbffective version of LRCiv 7.2(m)(2). The
Court will deny Plainfif's motion to strike.

IV.  Taurus’s Motion for Summary Judgment.

Taurus moves for summary judgment Bhaintiff's negligence, strict liability,
failure to warn, and punitive damages claims. ndged above, Plairtis failure to warn
claim is construed as an assertion of stradility. The Court will apply the same lega
standard for summary judgent set forth above.

A. Negligence and StrictLiability / Failure to Warn.

Taurus argues that no act or onossiby Taurus proximaty caused Preston’s
injuries, that Taurus cannot be liable foe twarning defect claimand that Taurus was
not negligent when it passed on the manufactisarning. Doc. 61, at 5-10. Tauru
reiterates the same facts in support ofheargument: that Ken loaded the Judge
revolver with “high velocity” ammunition,not +P ammunition; that the manua
accompanying the Judge revolver clearly states thgh“telocity” ammunition should
not be fired in the revolver; and that Pl#ihas failed to presdrany evidence that the
warning in the manuavas insufficient.

The record is not clear as to whethewikdoaded the Judge revolver with +P .4
Colt ammunition. In his depti®n, Kevin stated: “| wasn'using Plus-Ps. | thought |

was using Plus-Ps, but that was before | zedlithat they werenRlus-Ps. They’re not

* Effective December 1, 2011, LRCiv 7T2)(2) reads, in relevant part: “If the
underlying motion is a motion for summary judgment, an objection may be included
party’s response to another party’s separatestent of material facts in lieu of (or if
addition to) including it in the party’s responsive memorandum, but any objection if

party’s response to the separate statememhatkrial facts must be stated summarily

without argument. Any response to anemjon must be included in the respondir
party’s reply memorandum for the undenlgi motion and may not be presented in
separate responsive memorandum.”
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marked Plus-Ps on the gun on the cartridge.” Doc. 61-5, at 25 (Kevin Stage Dey
146:1-5). Kevin knew thahe CorBon ammunition he used was “high velocity” becal
it was so marked on the boXDoc. 61-5, at 19 (Kevin StagDepo. 112:7-13). Plaintiff
responds that “it does not matter what onésdhe ammao, it matterhow much pressure
the ammo generates.” Doc. 67, at8. &lgues that Taurus’'s attempt to draw
distinction between +P and high velocaynmunition is disingenuous because Tauf
uses the labelmterchangeably.ld. The product manual that accompanied the Jug
revolver read: “Plus-P,” ‘Plus-P-Plus’ oother ultra or highvelocity ammunition
generates pressures significantly in excesshef pressures associated with standa
ammunition.” Doc. 61-1, at3, §13; Doc. 61l-at9 (Ex. E). Plaintiff alleges tha
CorBon also markets its ammtion as if +P and high vebity are interchangeable
Doc. 67, at9. Both “+P” and “high loeity” appear on the boxes of CorBo
ammunition. Doc. 68, at 12, 11 36-38; Doc.%4&t 6-17 (Ex. J, K, L). Kevin testified

that he thought “high velocitgtood for Plus-P” and that hemembered that “Plus-P i$

high velocity.” Doc. 68-1, at 19-20 (Keviitage Depo. 146:22-23, 147:5-6). Plainti

does not have possession of thedicartridge that was usedthe Judge revolver at the

time of the incident. Doc. 61-1, at 3, { IIc. 61-5, at 4 (Kam Stage Depo. 45:15-16
(*Q: Did he ever find the damaged cartridgases? A: No, he din't.”). The record
indicates the existence of a genuine factliapute as to the ammunition used in tf
Judge revolver and the interchangeability-Bfand high velaty ammunition.
Emphasizing the distinction between aRd high velocityammunition, Taurus
claims that the manual accompanying the Juggelver clearly wened against the use
of high velocity ammunition. The relevagtcerpt of the manual ads: “Plus-P,’ ‘Plus-
P-Plus’ or other ultra or high velocityrenunition generates pressures significantly
excess of the pressures associated with stdredamunition. Such pressures may affg
the useful life of the firearm or exceed thergia of safety built ito many revolvers and
could therefore be DANGEROUS.” Doc. 61,6at Taurus argues that this statemsg

“explicitly warns users not teoad any high velocity mmunition in the revolver”id.
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at 8), and that thédmerican Hunter and Ultimate Gun Guide articles do not dilute this
warning because they memtiorP ammunition but not ¢gih velocity ammunitionig.

at 7). As discussed above, Plaintiff disagréed there is a real distinction between A

and high velocity ammunition Plaintiff responds that, “dbest, all this warning states

that such ammunitioould be harmful. At no time doehis warning ‘clearly’ state
high-velocity ammunition ‘shoulahot be fired inthe revolver[.]” Doc67, at 11. He
suggests that the manual actually encouramgesumers to test fire ammunitiord.
(quoting an excerpt of the maridhat reads: “Other cartridges of various types or bul
weights may or may not function acceptabdyich ammunition should be thoroughl
tested by the user before relying on it.”).

Taurus itself argued in response Raintiffs motion for partial summary
judgment that the adequacy of a warningidinarily a question for the trier of fact
Piper, 883 P.2d at 414)ole Food Co., 935 P.2d at 880. Thaufficiency of the warning
in the Judge revolver manual is likewise issue in Taurus’s motion for summar
judgment. The Court will deny Taurasmotion for summgy judgment on the
negligence and failure tavarn claims because there remgenuine issuesf material
fact that could affect the outcome of this case.

B. Loss of Consortium.

Loss of consortium is a derivative clainBarnes v. Outlaw, 964 P.2d 484, 487
(Ariz. 1998). Taurus has not shown that iergitled to summary judgent on Plaintiff's
underlying claims. The Couwill deny Taurus’s motion for summary judgment on tf
loss of consortium claim.

C. Punitive Damages.

In the complaint, Plaintiff asks fofgeneral and special damages, and for

appropriate punitive damages,an amount to be determinedtaal.” Doc. 1-1, at 31.
Recovery of punitive damages requires “[sfaimng more than gthmere commission of
a tort[.]” Rawlings v. Apodaca, 726 P.2d 565, 578 (Arid986). The inquiry should

focus on the wrongdoer's mental statend the evidence mu demonstrate the
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defendant’s “evil mind,” plusconduct that is “outwardlyaggravated, outrageous
malicious, or fraudulent.”Linthicum v. Nationwide Life Ins. Co., 723 P.2d 675, 679-8Q
(Ariz. 1986). A plaintiff seeking punitive damagemay demonstratthe defendant’s
“evil mind” by showing the defendant intendedrgure the plaintiffor, where injury was
not intended, that the “defendant conscioymlysued a course of conduct knowing that
created a substantial risk ogsificant harm to others.Rawlings, 726 P.2d at 578.

In ruling on a motion fosummary judgment, the Court must view the evider|
presented through the prism of thgbstantive evidentiary burdemnderson v. Liberty
Lobby, 477 U.S. 242, 254 (1986) he burden of proof for pitive damages is clear ang
convincing evidence.Linthicum, 723 P.2d at 681. No triabissue of fact exists if the
plaintiff presents insufficienevidence for a jy to find an evil mind by clear and
convincing evidenceLiberty Lobby, 477 U.S. at 254-55.

Taurus argues that, at most, a jeould reasonapl conclude that it committed
mere negligence, and that Pi@fif would not be entitled toymitive damages even if he
established that Taurus was grossly negtigemreckless. Doc. 61, at 12-13. Th
Arizona Supreme Court has cautioned thae“extraordinary civil remedy of punitive
damages” should be restricted to “only thesinegregious of wrongs. ‘A standard th
allows exemplary awards based upon gross negligence or mere reckless disregars
circumstances overextends the avaligy of punitive damages|.]”” Linthicum, 723 P.2d
at 680 (quotingruttle v. Raymond, 494 A.2d 1353, 1361 (Me. 1985)).

Plaintiff argues that Taurus’s actioasd inactions show a wanton and willfy

disregard for the safety of others, whiclisfaes the evil mind requirement for punitivg

damages. Doc. 67, at 14. He alleges Traatrus posted multiple product reviews on its

website despite knowing that the reviews aomtinaccurate information because thé
help with sales. Doc. 67, 44-15. Robert Morrison, Taus's president, stated in his
deposition that the statements on Taurus&bsite are supposed to be truthful af

accurate, and are posted witle timtent that people rely ahe statements. Doc. 44-1

at 7 (Robert Morrison Depdl8:9-11, 18:17-19:3). Moson explained that Taurus
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encourages reviews of its products becausehbgywith sales. Do 68-5, at 18 (Robert
Morrison Depo. 213:13-20). Moson also admitted that éhstatements at issue i
American Hunter and Ultimate Gun Guide are incorrect. Doc. 44-1, at 10, 13 (Robe
Morrison Depo. 104:14-18, 109:10-15ke also Doc. 44-1, at 11 (Robert Morrisorn

Depo. 105:7-13) (“Q: If this statement is icacate, why is it posted on your website as

product review? A: It appears that an erras haen made in not correcting it, and that|i

the only thing | can say. Apparently, thiseoslipped by my attentin”). Taurus did not
address these allegations in its reply, and focused instead on the type of ammun
the Judge revolver at the time of the incidant the adequacy dlie warning in the
product manual. Doc. 71, at 10.

The appropriate summary judgment quesisowhether the evidee in the record
could support a reasonable jury finding ttieg plaintiff has shown an evil mind by clea
and convincing evidenceliberty Lobby, 477 U.S. at 255-56. Viewing the evidence
the light most favorable td°laintiff, the Court cannot conclude that Plaintiff ha
presented evidence to suppartfinding of more than gss negligence. The Coun
accordingly will grant Taurus’s motion f@ummary judgment othe punitive damages
claim.

IT IS ORDERED:

1. Plaintiff's motionfor partialsummary judgment (Doc. 43) @enied

2. Plaintiff's motionto strike (Doc. 50) islenied

3. Defendant Taurus’s motionrfsummary judgment (Doc. 61) gganted in

part and denied in part, as set forth in this order.

Dated this 13th day of February, 2012.

Nalls Coordtt

‘David G. Campbell
United States District Judge
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