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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Edwin A. Calderon, No. CV 11-0969-RCB-ECV
Plaintiff, ORDER

VS.

B. Stolc, et al.,

Defendants.

Plaintiff Edwin A. Calderon, who is confined in the Red Rock Correctional C¢
(RRCC), a Corrections Corporation of America (CCA) facility in Eloy, Arizona, has
apro se civil rights Complaint pursuant to 42 U.S.C. § 1983 and an Application to Pr¢
In Forma Pauperis. (Doc. 1, 2.) The Court will order Defendant Miner to answer Col
of the Complaint and will dismiss the remaining claims and Defendants without prej

l. Application to Proceed In Forma Pauperis and Filing Fee

Plaintiff’'s Application to Proceeth Forma Pauperis will be granted. 28 U.S.Q.

§ 1915(a). Plaintiff must pay the statutory filing fee of $350.00. 28 U.S.C. § 1915
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The Court will not assess an initial partial filing fee. 28 U.S.C. 8§ 1915(b)(1). The statuton

fee will be collected monthly in paymentstf% of the previous month’s income each ti
the amount in the account exceeds $10.00. 28 U.S.C. § 1915(b)(2). The Court will
separate Order requiring the appropriate government agency to collect and forward

according to the statutory formula.
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[I.  Statutory Screening of Prisoner Complaints

The Court is required to screen complaints brought by prisoners seeking relief
a governmental entity or an officer or an employee of a governmental entity. 28
8§ 1915A(a). The Court must dismiss a complaint or portion thereof if a plaintiff has
claims that are legally frivolous or malicious, that fail to state a claim upon which relie
be granted, or that seek monetary relief from a defendant who is immune from sucl
28 U.S.C. § 1915A(b)(1), (2).

A pleading must contain a “shomd plain statement of the claishowing that the
pleader is entitled to relief.” Fed. R. Civ. PagR) (emphasis added). While Rule 8 does

demand detailed factual allegations, “it demands more than an unadorned, the-def

unlawfully-harmed-me accusation.”__Ashcroft v. IgbaP9 S. Ct. 1937, 1949 (2009).

“Threadbare recitals of the elementsaotause of action, supported by mere conclus
statements, do not suffice.”_lId.

“[A] complaint must contain sufficient factual matter, accepted as true, to ‘sf

claim to relief that is plausible on its face.,

550 U.S. 544, 570 (2007)). A claim is plausible “when the plaintiff pleads factual cq

[duoting_Bell Atlantic Corp. v. Twombly

that allows the court to draw the reasonabference that the defenalais liable for the
misconduct alleged.”_ld.“Determining whether a complaint states a plausible claim
relief [is] . . . a context-specific task that requires the reviewing court to draw on its jJ
experience and common sense.” dtd1950. Thus, although a plaintiff's specific fact
allegations may be consistent with a constitutional claim, a court must assess wheth
are other “more likely explanations” for a defendant’s conductat|@i9o51.

But as the United States Court of Appeals for the Ninth Circuit has instructed,
must “continue to constryo sefilings liberally.” Hebbe v. Pliler627 F.3d 338, 342 (9t

Cir. 2010). A“complaint [filed by pro se prisoner] ‘must be held to less stringent stand3
than formal pleadings drafted by lawyers.” (duoting_Erickson v. Pardu§51 U.S. 89,
94 (2007) fer curiam)).
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[11.  Complaint

Plaintiff alleges one count each for excessive use of force, retaliation, and depr|
of property in violation of due process. Plaintiff sues the following RRCC emplo
Warden B. Stolc and Sergeant D. Miner. Plaintiff seeks injunctive and compensatory

Plaintiff alleges the following facts: On December 22, 2010, he was place
confined shower. Defendant Miner then ordered the other officers out and pepper-4
Plaintiff in the face and referred to Plaintiff wanting to “hit” his officers. (Doc. 1 a
Following that incident or treatment of Plaintiff's eyes, Plaintiff was brought to an offig
guestioning by Chief Booker and Lieutenant Valdez. Before they arrived, however,
entered the office and told Plaintiff that he had caused Miner to suffer flashbacks ¢

Miner began making threatening gestures taatsed Plaintiff to flinch. As Booker ar

Valdez entered the office, Miner left calling Plaintiff names. At some point while Minef

escorting Plaintiff, Miner kicked off Plaintiff's shoes, which were left on a walk v
Plaintiff never received his shoes back.
V. Failureto Statea Claim
To state a claim under § 1983, a plaintiff must allege facts supporting that
conduct about which he complains was committed by a person acting under the color
law and (2) the conduct deprived him of ddeal constitutional or statutory right. Wood
Ostrander879 F.2d 583, 587 (9th Cir. 1989). In addition, to state a valid constituf
claim, a plaintiff must allege that he suffered a specific injury as a result of the cong
a particular defendant and he must allege an affirmative link between the injury a
conduct of that defendant. Rizzo v. Goodi23 U.S. 362, 371-72, 377 (1976).
A.  Warden Stolc

Plaintiff sues Warden Stolc. While Stolc may be sued, Plaintiff fails to state a
against him. To state a claim against a defendant, a “plaintiff must allege facts, not

conclusions, that show that an individual was personally involved in the deprivation
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civil rights.” Barren v. Harringtoril52 F.3d 1193, 1194 (9th Cir. 1998). For an individual
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to be liable in his official capacity, a plaintiff siuallege that the official acted as a resul
a policy, practice, or custom or that the official promulgated a policy, practice or c
resulting in the violation. See CortezGounty of Los Angeles, 294 F.3d 1186, 1188 (
Cir. 2001). Further, there is mespondeat superior liability under 8 1983, so a defendan

position as the supervisor of someone who allegedly violated a plaintiff's constitu

rights does not make him liable. Monell v. Dep’t of Soc.SeA&6 U.S. 658, 691 (1978);

Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989). A supervisor in his individual cap:
“is only liable for constitutional violations of his subordinates if the supervisor particif
in or directed the violations, or knew of the violations and failed to act to prevent t
Taylor, 880 F.2d at 1045.

Plaintiff fails to allege any facts against Wan Stolc. Plaintiff fails to allege fac
to support that Stolc directly violated Plaintiff's constitutional rights. He also fails to &
facts to establish that Stolc promulgated or endorsed a policy, custom, or practice r¢
in a violation of Plaintiff’s rights. Accordingly, Stolc will be dismissed as a Defenda

B. Count 11

Plaintiff designates Count Il as a claim fetaliation. To state a claim for retaliatign,

a plaintiff must allege the following five basic elements: (1) that a state actor took
adverse action against the inmate (2) becau$ tifat prisoner’s protected conduct and
such action (4) chilled the inmate’s exercise of his First Amendment rights (or that the
suffered more than minimal harm) and (5) was not narrowly tailored to advance a leg
correctional goal._Rhodes v. Robinsd®8 F.3d 559, 567-58 (9th Cir. 2005); sds0
Barnettv. CentonB1 F.3d 813, 815-16 (9th Cir. 1994); Rizzo v. Daw3a18 F.2d 527, 53}

(9th Cir. 1985). An objective standard applies to whether an inmate’s exercise g
Amendment rights were chilled so that a pldinieed not allege that the exercise of
constitutional rights were actually inhibited or suppressed but only that the adverse

would “chill or silence a person of ordinary firmness from future First Amendi
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activities.” Brodheim v. Cry584 F.3d 1262, 1271 (9th Cir. 2009) (citing Rhodés F.3d
at 568-69).

In Count Il, Plaintiff alleges that after he was taken to the office for questioning,

Defendant Miner entered the office and verbally threatened him and gestured threat
to make Plaintiff “flinch.” As an initial matter, verbal harassment or abuse, alor

insufficient to state a violation of a constitutional right under 8§ 1983. Oltarzews

Rugqgierq 830 F. 2d 136, 139 (9th Cir. 1987); $&@rales v. Bennetb67 F.3d 554 (9th Cin,

2009) (citing Gaut v. Sun®10 F.2d 923 (9th Cir. 1987)) (verbal threats alone do not ¢
a cause of action under 8 1983 nor are they “prohibited by the Constitution” because 1
not “equivalent to doing the act itself.”). Plafhthus fails to state a claim for retaliatig

based upon Miner’s verbal threats. Plaintifi@tvise fails to state a claim for retaliati

ening
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because he does not allege that Miner took adverse action against him in retaliation f

Plaintiff's exercise of a constitutionally-protected conduct. Plaintiff only alleges that N
made him flinch by making intimidating gestures. Absent more, that is not sufficient tg
a claim for retaliation and Count Il will be dismissed.

C. Count |11

iner

D Stat

Plaintiff designates Count Ill as a Fourteenth Amendment due process claim fo

deprivation of property without due process after Miner kicked Plaintiff's shoes off ar
them in a walkway and the shoes were never returned. Due process claims related to
property commonly arise when property is taken or destroyed by random and unaut
conduct of a prison official without an opportunity for the prison to provide meani
pre-deprivation due process. Under Supreme Court doctrine in Parratt v, #&aglds.S.

527,537 (1981), and Hudson v. Palm#8 U.S. 517, 530-36 (1984), neither unauthori

intentional nor negligent deprivations of property give rise to a due process claim so
the State provides an adequate post-deprivegimedy. Thus, the availability of an adequ

state post-deprivation remedy, such as a state tort action, for unauthorized depr
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precludes a claim for violation of due process. King v. Massam&hF.2d 825, 826 (9t
Cir. 1986).

The availability of a common-law toduit against a private prison employee

constitutes an adequate post-deprivation remedy. Hud68rJ.S. at 534-35. Plaintiff has

an available post-deprivation remedy under state law via an action for conversion. S

Howland v. State 818 P.2d 1169, 1172-73 (Ariz. Ct. App. 1991) (prison officials’

confiscation of and failure to return prisoner’s personal property states a state law clgim f
conversiony, see alsdright v. Riveland 219 F.3d 905, 918 (9th Cir. 2000) (prisoners in

Washington have adequate post-deprivation remedies to challenge deductions from
accounts by utilizing the prison grievance procedure or by filing a state tort action). B
Plaintiff has an available state law remedy, he cannot state a due process claim
deprivation of property. Accordingly, Count Il will be dismissed for failure to state a c
V. Claim for Which an Answer Will be Required

In Count |, Plaintiff alleges an Eighth Amendment claim for use of excessive
by Defendant Miner. Plaintiff alleges that on December 22, 2010, Plaintiff was placg
confined shower. Defendant Miner then ordered the other officers out and pepper-3
Plaintiff in the face and referred to Plaintiff wanting to “hit” his officers. (Doc. 1 at 3.)

pepper spray caused Plaintiff serious eye injury. Plaintiff sufficiently states a cla

! Arizona Revised Statute 31-201.01(L) does not preclude Plaintiff from se
relief for conversion because he sues private prison employees. Section 31-20
provides that:

A person who is convicted of a felony offense and who is incarcerated while

awaiting sentence or while serving a sentence imposed by a court of law may

not bring a cause of action seeking damages or equitable relief from the state

or its political subdivisions, agencies, officers or employees for injuries

suffered while in the custody of the state or its political subdivisions or

agencies unless the complaint alleges specific facts from which the court may

conclude that the plaintiff suffered serious physical injury or the claim is

authorized by a federal statute.
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excessive use of force in Count | and Defendant Miner will be required to respond
Count.
VI. Warnings

A. Release

to th

Plaintiff must pay the unpaid balance of the filing fee within 120 days of his release

Also, within 30 days of his release, he muitex (1) notify the Court that he intends to p
the balance or (2) show good cause, in writing, why he cannot. Failure to comply ma
in dismissal of this action.

B. Address Changes

ay

/ rest

Plaintiff must file and serve a notice of a change of address in accordance with Rul

83.3(d) of the Local Rules of Civil Procedurelaintiff must not include a motion for oth
relief with a notice of change of address.llfa to comply may result in dismissal of th
action.

C. Copies

Plaintiff must serve Defendants, or counsel if an appearance has been enterec
of every document that he files. Fed. R. Civ. P. 5(a). Each filing must include a cer
stating that a copy of the filing was served. Fed. R. Civ. P. 5(d). Also, Plaintiff must s
an additional copy of every filing for use by the Court. BRE€iv 5.4. Failure to comply
may result in the filing being stricken without further notice to Plaintiff.

D. Possible Dismissal

If Plaintiff fails to timely comply with every provision of this Order, including thg
warnings, the Court may dismiss this action without further notice F&ekk v. Bonzelet

963 F.2d 1258, 1260-61 (9th Cir. 1992) (a district court may dismiss an action for fai

comply with any order of the Court).
IT ISORDERED:
(1) Plaintiff's Application to Proceelh Forma Pauperisis granted. (Doc. 2.)
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(2) Asrequired by the accompanying Ordeh@appropriate government agen
Plaintiff must pay the $350.00 filing fee and is not assessed an initial partial filing fe
(3) Counts Il and Il and Defendant Stolc dremissed without prejudice.

(4) Defendant Miner must answer Count I. (Doc. 1.)

(5) The Clerk of Court must send Plaintiff a service packet including
Complaint (Doc. 1), this Order, and both summons and request for waiver forr
Defendant D. Miner.

(6) If Plaintiff does not either obtain a waiver of service of the summor
complete service of the Summons and Complaint on a Defendant within 120 days
filing of the Complaint or within 60 days of tfiéng of this Order, whichever is later, th
action may be dismissed as to each Defendant not served. Fed. R. Civ. P. 4(m)
16.2(b)(2)(B)(i).

(7)  The United States Marshal must retain the Summons, a copy of the Con
and a copy of this Order for future use.

(8) The United States Marshal must notify Defendants of the commencem
this action and request waiver of service of the summons pursuruietd(d) of the Federa
Rules of Civil Procedure. The notice to Dadants must include a copy of this Ord€he
Mar shal must immediately file signed waiver s of service of the summons. If awaiver
of service of summonsisreturned asundeliverableor isnot returned by a Defendant
within 30 days from the date the request for waiver was sent by the Marshal, the
Mar shal must:

(a) personally serve copies of the Summons, Complaint, and this Orde

Defendant pursuant to Rule 4(e)(2) of the Federal Rules of Civil Procedure; &

(b) within 10 days after personal service is effected, file the return of sq
for Defendant, along with evidence of the attempt to secure a waiver of servicg
summons and of the costs subsequently incurred in effecting service upon Def

The costs of service must be enumerated on the return of service form (USM-2§

-8-
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must include the costs incurred by the Marshal for photocopying additional coy

the Summons, Complaint, or this Order and for preparing new process rece

return forms (USM-285), if required. Costs of service will be taxed agains

personally served Defendant pursuant to Rule 4(d)(2) of the Federal Rules ¢

Procedure, unless otherwise ordered by the Court.

(9) A Defendant who agreesto waive service of the Summonsand Complaint
must return the signed waiver formsto the United States M ar shal, not the Plaintiff.

(10) Defendant must answer the Cdant or otherwise respond by approprid
motion within the time provided by the applicable provisions of Rule 12(a) of the F¢
Rules of Civil Procedure.

(11) Any answer or response must state the specific Defendant by name on
behalf it is filed. The Court may strike aagswer, response, or other motion or paper
does not identify the specific Defendant by name on whose behalf it is filed.

(11) This matter is referred to Magistrate Judge Edward C Voss pursuant td
72.1 and 72.2 of the Local Rules of Civil Procedure for all pretrial proceedings as aut
under 28 U.S.C. 8§ 636(b)(1).

DATED this 15th day of June, 2011.

(e, C A s

obert C. Broomfield 4
enlor United States District Judge
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