Maloney v. Blair

© 00 N o g B~ W N PP

N NN NN NNNDNRRR R R R B B R
0 N O 00 W NP O © 00N O 0 M W N B O

Doc.

WO
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Richard Maloney, No. CV 12-01955-PHX-JAT
Plaintiff, ORDER
V.
Mary Beth Blair,
Defendant.

Pending before the Court is Defendaritlstion to Dismiss or Allow by Phone

(Doc. 11). Plaintiff has filed a Responsetiie Motion (Doc. 12). The Court now rule

on the Motion.

At the outset, the Court notes that Pliffins appearing pro se in this matter and

Defendant filed the currently pending “Kan to Dismiss or Allow by Phone” pro se.
l. PROCEDURAL BACKGROUND

On September 14, 2012, Plaintiff, pro $&d a Complaint against Defendant.

On October 9, 2012, Defendant, pro se,dfien Answer to theComplaint. In her

Answer, Defendant argued that the Complahduld be dismissed because it is based

16

on

“fabrications and untruths.” Defendant further asserted that Plaintiff is stalking and

harassing her and the Colaipt in this lawsuit is anotmanethod of accomplishing tha
goal.
The Court then set a Rule 16 Schedultunference. Thereatfter, Plaintiff move

to strike Defendant's Answer, moved for sanctions based Dmfandant filing an
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Answer, and requested that fBedant be arrested “crimilg[sic].” The Court then
denied Plaintiff’'s Motion to Stke and Motion for Sanctions.

Defendant then filed the currently pengliNotion to Dismiss. In her Motion to
Dismiss, Defendant requests that the Court disitihe case or alloher to appear for the
Rule 16 Scheduling Conference telephonichligause she lives in Washington and dc
not want to appear in person with Dedant, who she asserts is stalkingher.

Because Defendant has already answetieel Court construes her Motion t
Dismiss as a Federal Rule of Civild@edure 12(c) Motion for Judgment on th
Pleadings.See Fed. R. Civ. P. 12(b) (“A motion astiag any of these defenses must
made before pleading if a pansive pleading is allowed.”Fed. R. Civ. P. 12(h)(2)(B)
(a motion for failure to site a claim may be brouginta Rule 12(c) motiorf.

. LEGAL STANDARD

A motion for judgment orthe pleadings under Federal Rule of Civil Procedt
12(c) “is properly granted when there is rssue of material fact in dispute, and tk

moving party is entitled to glgment as a matter of law.Fleming v. Pickard, 581 F.3d

' In his Response to thdotion to Dismiss, Plaintiff sserts that he is unable t

appear at the Rule 16 Schédg Conference in this mattéecause Defendant obtained
restraining order against Pléffhiin King County, Washington.Plaintiff further requests
that the Court somehow remove the actiowlrich the restrainingrder was issued from
the King County Superior Couaind join that action with this case. Plaintiff fails to ci
to any relevant legal authority that would allthis Court to takgurisdiction over and/or
consolidate this action with a case pegdn King County Superior Court.

2

failed to state a claim in his Complaint inr Aswer and thus, did not waive that defen
by filing her Answer beforeilfing her Motion to Dismiss.See Hillis v. Heineman, 626
F.3d 1014, 1019 ¢ Cir. 2010) (“We endorse the geakrule that the assertion o
alternative defenses in an answer, or therasaeof claims in a counterclaim or a third
party claim, will not waive a defense ath has been asserted previously
contemporaneously in an answer.fj; Hebbe v. Pliler, 627 F.3d 338, 342 (9th Cir
2010) (the Court construes pro se filingsetlly). The result othis case would not
change if the Court treatdflis motion as a nmmn made under Federal Rule of Civ
Procedure 12(b)(6) rathdran Federal Rule of @i Procedure 12(c).
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Alternatively, the Court finds that Defendant asserted the defense that Plaintif
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factual allegations in the complaint as truel @onstrue them in the light most favorable

922, 925 (9th Cir. 2009). When consideramule 12(c) motion, a court “must accept a

to the non-moving party.” Id. Further, because theastlard for dismissal is
“functionally identical” to the sindard under Rule 12(b)(6)nited Sates ex rel.

Caffasso v. Gen. Dynamics C4 Sys., Inc., 637 F.3d 1047, 1054 n. 4 (9th Cir. 2011),|a

court must “inquire whether the complaint's factual allegations, together with
reasonable inferences, statplausible claim for relief.” Id. at 1054 (citingAshcroft v.
Igbal, 556 U.S. 662, 677-80 (2009)). In otherdsy dismissal pursuant to Rule 12(c) |s
inappropriate in circumstances\hich, if the facts were gsdeaded, they would entitle
the plaintiff to a remedy.Merchs. Home Delivery Serv., Inc. v. Frank B. Hall & Co.,
Inc., 50 F.3d 1486, 1488 (9th Cir. 1995).

[11.  ANALYSIS

Although Plaintiff's Complaint alleges nwerous facts about his relationship with
Defendant, Plaintiff only attempts to assésto causes of action against Defendant
namely, breach of oral contract and ligggnce. Likewise, in his Response to
Defendant’s Motion to Dismiss, Plaintiff reitges that the two caas of action in his
Complaint are breach of orabntract and negligence.

Assuming all of the facts in Plaintiff@omplaint are true, ¢hCourt will examine
whether Plaintiff has stated claimg fareach of contract and negligence.

To state a claim for breach of contragtplaintiff must allege the formation of &
contract, its breach, and damagé&zhartone, Inc. v. Bernini, 83 P.3d 11031111 (Ariz.
Ct. App. 2004). Further, to satisfy Arizong&atute of Fraudsgn action may not be
brought for breach of an agreent for the sale of real progg or an interest therein
unless the agreement or somemorandum thereof, is in iting and signedby the party
to be charged. Ariz. Rev. Stat. Ann. § 44-101(6).

In his Complaint, Plaintiff alleges thhé was in a relationship with Defendant and

they “talked about buying a home in Arizona tibge.” (Doc. 1 at ). Plaintiff alleges
that “[tlhey discussed buying a home togetland splitting all costs, including dowi

—
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payment, closing costs, rent, etc.1d.J. Plaintiff alleges thahe then entered into ar

agreement with a third-party seller to puash a home in Peoria, Arizona (the “Peofia

home”) and only his “name was on the papmkvpertaining to the purchase of th

Home.” (d. at 1 7-11). Plaintiff alleges thae and Defendant then moved into the

Peoria home. I{. at T 11).
Plaintiff alleges that, after about twmonths of living inthe Peoria home,

Defendant decided she did want to liveAinzona and movetb California. (d. at 1 13).

Plaintiff alleges that, around the time offBredant’s move, Defendant called the Peofi

Police Department and filed a false complaint against Plaintitf. af § 14). Plaintiff
alleges that the police responded to ttadl and allowed Defendant to choose al
possessions in the home to takéh her to California. Ifl. at § 14). Plaintiff alleges that
over the course of the next four years, Ritiiand Defendant livedogether “on and off”
in the Peoria home.ld. at { 15).
Under the Count entitled “Breach of O@bntract,” in his Complaint, Plaintiff

alleges that Defendant

had a contractual duty to penfio and complete the purchase

of the home in conformance withe contract oral agreement

. ... The plaintiff made an offéo defendant. The defendant

accepted the offer and considesatwas made with the full

understanding of the value ataké. . . . As a direct and

proximate result of the Defendanfssic] breaches of contract,

the Plaintiff has incurred andontinues to incur damages,
including attorneys’ fees and court costs.

(Id. at 71 24-27).

Likewise, under the Count entitled “Nggence” in his Complaint, Plaintiff
alleges: “A duty requiring # defendant teonform to a standardf care. A breach of
the defendant of that standard has occlrréd casual [sic] connection between th
defendant’s conduct and the resulting injurg hasulted in actual damages.” (Doc. 1
19 28-29).

In Response to the Motiaio Dismiss, Plaintiff assextthat his allegations tha
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“[Plaintiff and Defendant] dicussed buying a home téiger and splitting all costs,
including down payment, closing costs, tegit.” and “Defendargpent time looking at
homes and finally found a home in Peoraizona [that Plaintiff and Defendant] both

agreed upon” state a claim forelach of contract. (Doc. 12 at 7-8). In his Responsg to

the Motion to Dismiss, Plaintiff also asserts that he alleged that Defendant breachpd tl

contract, when he alleged tH&efendant had been intodlKent Police Department and
requested that they ask Defendant to stopsisarg her family in California. Plaintiff had

not been nor has he ever harassed Plaintifieorfamily. Defendant wanted a restraining

order” (Doc. 12 at 8). Plaintiff argues that “[tlhis was the breach as [Defendanf] nc

longer wanted any contact withaitiff.” (Doc. 12 at 8).

With regard to his néigence claim, in Respons® Defendant’'s Motion to
Dismiss, Plaintiff asserts that “[ijn the cdsefore us the defendant failed to conform fo
the standard of care under the contract anafiffawvas thus damaged.” (Doc. 12 at 10)

First, in both his Compint and in his Respons® Defendant’s Motion to
Dismiss, Plaintiff correctly iddifies the essential elements of a breach of contract claim
and a negligence claim. However, aside fragiting the elements of the two causes |of
actions and making conclusory statements figtallegations fit within those elements,
Plaintiff has failed to state adentify any facts that wouldllow the Court to draw the
reasonable inference that defendaritaisle for the misconduct allegedsee Ashcroft v.
Igbal, 556 U.S. 662 (2009) (statirigat “[tlhreadbare recitals of the elements of a calise
of action, supported by memnclusory statements, dotnguffice” and holding that a
claim is plausible “when the plaintiff pleadstaal content that allows the court to draw
the reasonable inference that the defendanliable for the misconduct alleged.”
(internal citation omitted).

In his Complaint, Plaintiff does not pleaty facts stating that he and Defendant
entered into a contract. Plaintiff simplyegles that he and Defeant discussed buying
a house together and they lived together entitbuse for certain periods of time. At no

time does Plaintiff allege an offer, an adeege, consideration for such offer and
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acceptance, breach of any specific terms afrdract, or damages incurred as a result

the breach. Although, in his R@onse to the Motion to Dises, Plaintiff argues that he

has stated facts sufficient to state a claimbi@ach of contract, the facts that PIaintiE
g

points to do not show formation of a contrdmteach of a contract, or damages resulti
from such breach. Moowser, even if Plaintiff hadalleged any facts showing thg
existence of aoral contract, which he did not, Arizona%tatute of Frauds prevents hir
from bringing an action for breach of contraegarding an interest in real property
unless such contract is in writing and sigrmdthe party to be charged (in this cas
Defendant). Accordingly, Plaintiff has faildo state a claim upon which relief can k
granted for breach of contract.

Plaintiff's negligenceclaim suffers from the same defe@s his breach of contrag
claim. Although Plaintiff corretly identifies the elements af negligence claim, his only
assertion of a fact supporting a negligen@ntl(made in his Response to Defendan
Motion to Dismiss and not in ¢hComplaint itself), ishat “defendant failed to conform tc
the standard of care under the contract plaghtiff was thus damaged.” This clain
appears to be Plaintiff's breach of contraeirml reiterated as a negligence claim. Ever
this claim were independemf the breach of contract claim, Plaintiff has failed

identify any duty requiring Defendant to conh to a certain standard of care, af

breach by defendant of thstindard, any causal conneatbetween defendant’s condug¢

and any resulting injury, or any actual damaggs Gipson v. Kasey, 150 P.3d 228, 230
(Ariz. 2007) (identifying the elements of agtigence claim). Accoiidgly, Plaintiff has
failed to state a claim upon which rélean be granted for negligence.

V. CONCLUSION

Based on the foregoing,

IT 1S ORDERED that Defendant’'s Motion forutigment on the Pleadings (Dog.

11) is granted. The claims in tR@mplaint are dismissed with prejudice.
IT IS FURTHER ORDERED vacating the Rule 16 Scheduling Conferen
currently set for Decembéi7, 2012 at 10:00 a.m.
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The Clerk of the Court shall enfedgment for Defendant accordingly.
Dated this 7th day of December, 2012.

-

ﬂ James A. Teilborg /
United States District Judge




