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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Ken Gazian, et al., No. CV-13-01312-PHX-DGC
Plaintiffs, ORDER
V.

Wells Fargo Bank NA,
Defendan

Two days before the fingretrial conference, Plaifiis filed a motion asking the

Court to reopen discovery and to sanction Deéat Wells Fargo. Doc. 213. Plaintiff

UJ

base their motion on emaithat Wells Fargo recently praded. They aue that the
emails are key evidence in support of their claim thaldAFargo committed fraud, ang
that the emails should havedreproduced earlier. After rewing the parties’ briefing
on this issue, the Court will allow limitextiditional discovery as set forth below.

l. Background.

Plaintiffs in this case are Ken GaziaRierre Investments, Inc., and Aragadz
Foods, Inc., d/b/a Devanche Jewelers. Garlam Texas resident and both Pierre apd
Devanche are Texas corporatianisolly owned by Gazian. &ntiffs originally brought
this action against Wells Fargo, Kelly &elly PC, and Hubert Kelly based on an
allegedly fraudulent scheme perpetrated byKb#y Defendants. Plaintiffs allege that
$80,000 was transferred to the Kelly DefemdaWells Fargo account for the “purchage
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of securities allegedly posted on the Londétock Exchange.” Dmo 101,  10. The
securities transaction was repented “as having a totallwa in excess of $45,000,000,]
and Plaintiffs were to receiva return of$280,000.” Id.

Plaintiffs allege that they “soughtssurance from Wells Fargo” that the Kell

~

Defendants were legitimate busss people and were in the process of putting together a

large securities transactiomd. Wells Fargo employees froenbranch in Mesa, Arizona
allegedly represented to Plaintiffs “on mulépoccasions that there was a transaction
being put together for the purchase of #ezurities, that fundsvere present for the
purchase of securities, and that Wellsrgéa had undertakemumerous successfu
transactions” with the Kelly Defendantkd.,  11.

Plaintiffs assert that theyere convinced by the Kellpefendants in October 2011
to reinvest $250,000 of theromised $280,000 to “fund $5,000,000 loan to purchase
and renovate the Park Plaza Tower,” an office bugildm Dallas. Id.,  16. Plaintiffs
also agreed to pay an addition&a0$000 to fund the transactiohd. Plaintiffs assert that
on November 29, 2011, when they attemptedithdraw $30,000 and transfer $250,000
to the Kelly Defendants as agreed, theefa/informed by Wells Fargo that the accounts

had been emptied and that Wells Fargo woobt transfer any amount to Plaintiff

UJ

pursuant to the Irrevable Commitment.”ld., T 21.

The Court dismissed the Kelly Defendantnirthis case pursuant to stipulatiof

-

Docs. 58, 151. The primaryasins that remain are Plaifi§’ claims that Wells Fargo
knowingly or negligently made false repeesations to Plaintiffs that the Kelly
Defendants were “reputable 9inessmen” and that their tsattions were “legitimate.”
Doc. 101, 11 30-63.
[I1. Relevancy of the Email.

On February 10, 2015, more than eightnthg after the close of discovery, Wells

Fargo disclosed to Plaintiffs set of emails. Plaintiffs gue that one of these emails

from Patrick Brown, strongly supports theiaim that Wells Fargo committed fraud by

failing to inform them that transactionstivithe Kelly Defendantsvere suspect. The
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email states:

From: BROWN, Patrick [Wells Fargo]

Sent: Tue 8/2/2011 5:36:42 PM

Re: HSBC Bank Guarantee @tstration Number BH5843].]

| have conducted a review on the signCraig Cason, for this account,
[redacted]7443 — Increa Capital Investments LLC and found several
Items of concern . . .

e This individual has ben investg;lated bythe SEC for securities
violations and acaations of fraud.

e The address on the account is a virnffice that can be rented for
$50/month, used frequently bghell companiesto give the
appearance of legitimacy evethough no actual business is
conducted there.

e The client has filed multiplebankruptcies and has several
outstanding judgments (some incess of $100K), which is not
consistent with someone purpadito have $250mil'in assets.

Please do not process the receipt of skisurity. We will be restricting the
account and referring the ter to our Security Fraligroup. Additionally,
please DO NOT disclose this infornati to the client or the outcome of

our review. Please advise the clighat we cannot assist him with his
request.

Doc. 213-3 at 2. The parties disagree on thevamce of this email. Plaintiffs argue that
the Brown email proves Wells Fargo knetwe securities transaction underlying
Plaintiffs’ deal with the Kelly Defendants wdraudulent. Wells Fargo argues that the
email concerns a securities tsaction different from the traastion that formed the basis
for Plaintiffs’ deal with theKelly Defendants, and that W& Fargo produced the emalil
only out of an abundance of caution.

Although the Court cannot conclude this stage that the email from Patrick
Brown concerned the securities transactiodentying Plaintiffs’ deal with the Kelly

Defendants, the email is relevant to Piidiisi claims. Wells Fargo employee Rand

S

Lucero was a recipient of the Brown emdiucero was also the person who talked with
Plaintiffs about their concerns regardinge thropriety of transactions with the Kelly
Defendants. The email suggests that aiiaaéf of the Kelly Defendants in a securities

transaction (Cason) may be a shady characteucero’s knowledge of this fact ig

-3-
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relevant to whether he should, as Plaintdltege, have assured them that the Ke
Defendants were engaged in gilenate transaction. In adwbn, a separate email sen
by the Kelly Defendants to Lucero ust®e same HSBC Bank registration numb
mentioned in the Brown emasuggesting that the Brown arhmay in fact have been
addressing the same transactibat formed the basis for Prtaiffs’ deal with the Kelly
Defendants. Doc. 213-4 at 8.
The email is probative of Plaintiffstlaim that Wells Fago knew the Kelly

Defendants’ business dealing®re not legitimate. Themail and related document

should have been disclosed Wells Fargo during discovery itnis case. The email iS

responsive to Plaintiffs’ Requests for Prouiie No. 4 (“All documents evidencing your

relationship with Kelly & Kelly, Kelly, or Miko Wady, including all documents
identified by you in your response to Plaintiff Ken Gaziantsrrogatory No. 5-7"), and
No. 18 (“All documents evidencing any inviggtions, background checks . . . or du
diligence you performed on Hubdfelly, Kelly & Kelly . . . or anyone else involved in
the Transactions|.]”). Doc. 213 at 11. Ird#&dbn, interrogatories requested a descriptig
the Kelly Defendants’ transaon history with Wells Fago and included a request t
identify all employees and docuntsrinvolved in these trandaans. Doc. 213-8 at 6.

V. Remedy.

Plaintiffs ask the Court to reopen discovery so that they may depose the reci
of this email about its contentAlternatively or additionallyPlaintiffs ask the Court to
admit the relevant emails tm evidence over Defendant@bjections and to sanction
Wells Fargo by striking its agency defense.

A motion to reopen discovery is a motitmnmodify the discouwsy deadline set in
the Court’'s scheduling order. Rule 16(b)p€rmits a scheduling order to be modifig
only on a showing of good caus&ee Johnson v. Mammoth Recreations, Inc., 975 F.2d
604, 609 (9th Cir. 1992). #&htiffs have shown good cause for reopening discovg

Defendants did not disclose a relevant pietevidence until Feliary 10, 2015, more

[92)

e

pien

d

bry.




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

than eight months after the close of discovery.

The Court finds that a limited reopeninfydiscovery is appropriate. The Court
will permit Plaintiffs to conduct up to 5 aiidnal depositions totatig no more than 20
hours of deposition time. ©&se may include a further deposition is Randy Lucerq if
Plaintiffs elect to re-depose him. Wells §arshall cooperate with Plaintiffs in arranging
these depositions, including contacting witnessas arranging for their appearances, |if
necessary. The Court will also permit Rtdfs to serve 10 additional documerit
production requests (including subparts)d al0D additional interrogatories (including
subparts). These additional written discoveryuests shall be servedthin 14 days of
this order. The adubonal depositionsand written discovery mawquire into the steps
Wells Fargo took to preserve eilsasent to and from Lucero.

This additional discovery siti be completed, includgall Wells Fargo responsesg
to the additional written discovery, Byugust 28, 2015. The parties shall place a joint
conference call to the Court dane 5, 2015, at4:00 p.m., to set a firm trial date. The
Court plans to complete the friaf this case before the émf 2015. The Court will hold
a status conference @eptember 4, 2015, at3:30 p.m., to discuss any further issues that
must be resolved before trial.

The Court concludes that Plaintiffs hawet made tB showing necessary for tht

1%

harsh sanction of striking Wellsargo’'s agency defense. akitiffs have not shown the
connection between the alleged senior officers, the transaction atimsthus case, and
Wells Fargo itself. Nor have &htiffs shown that Wells Fargo’s late disclosure of the
email was willful. The Courwill not order that the newly disclosed documents are

admissible, although Plaiffs may certainly asserteir admissibility at trial.

! Wells Fargo argues that Plaintiffsiléal to depose Bill Gillign when afforded
the opportunity, but Rintiffs did not know the information contained in the lateg
disclosed email — information that would hawade Gilligan’s deposition more relevant

=
1
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IT 1S ORDERED that Plaintiffs’ motion to re-opediscovery and for sanctions

(Doc. 213) iggranted in part and denied in part as set forth above.
Dated this 29th day of May, 2015.

Nl Gttt

David G. Campbell
United States District Judge

D




