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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Luis E. Martinez, et al., No. CV-14-00299-PHX-DGC
Plaintiffs, ORDER
V.

Ehrenberg Fire District,
Defendan

Defendant has filed a motion for summary judgment and Plaintiffs have fil¢
cross-motion for partial summajudgment. Docs. 39, 41 Both motions are fully
briefed, and the Court held oral argumem June 5, 2015. The Court will den
Defendant’s motion and grant Plaintiffs’ motion.

l. Background.

The underlying facts in this case aregkly undisputed. Plaintiffs are Luis

Martinez and Rafael Martinez, Jr., formévolunteer firefighers” for Defendant
Ehrenberg Fire District (“EFD”). Rafaehd Luis began working asFD firefighters in
January 2011 and Februa&2912, respectively. Both weterminated in November 2013
by Fire Chief Erick Felix.

EFD was established in 1979 and has station. Doc. 39 at 2. Although i
employs a full-time fire chief, lieutenant, aadministrator, volunteer firefighters hav

comprised a majority of its foe since its inception. Doc. 40, 11 1, 2. At any given tirn
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the force is made up of 13 to 17 voluntéieefighters. Doc. 42, {1 2. The full-timg

employees receive health insurance coveagevell as an annual salary ranging from

$28,000-$55,000, depending on job titlel., 1 21, 28, 30. Theréfighters are paid for
their work as follows: $50 flat-rate for a 24-hour shift, $%-rate for a half-shift, and
$10 to $15 per hour while respondi to calls during their shifts.Id., 7 9-12.
Firefighters receive $10 per hofor training and sometimaceive other stipends fol
travel. Id., 11 13-14. They also rage worker's compensatioimsurance coverage. Nd
other benefits are provided.

Firefighters apply by filling out an “Apjgation for Employmeti and must pass a
physical. Id., 11 4, 6. They must also fill oahd submit a W-4, I-9and other forms,

which are kept in their personnel filekl.,  62. The fire chief maintains a monthly shift

schedule based on availabiliy each firefighter.ld.,  34. Although there appears to |
no minimum hourly requirement per week, a firefighter may work a maximum of
shifts per week. Doc. 39 at 2. During th&hifts, firefighters are required to remain at {
close to the station. Doc. 42, § 36. The @hief and lieutenantstipline firefighters for
tardiness, unpreparedness, and other reasdnd 41.

After beginning work in February 20,1Ruis worked approxnately 1,500 hours

the remainder of the yeaidd., § 52. In 2013, Luis wodd approximately 2,400 hour$

before his termination in Novembeld., § 54. From April 20120 June 2012, Luis alsg
worked full-time at arauto-body shopDoc. 40, 1 25. In Malc2013, he began working
at Phoenix International Raway, and later began working full-time at K-Matd. In
2012, Rafael worked over 3,000 hsdior EFD. Doc. 42,  57.

In November 2013, EFD terminated Luigr failing to appear for shifts ang

inappropriate behavior, and terminated fdea for tardiness, insubordination, and

inappropriate behavior. Doc. 40, 1Y 41, 42n February 17, 2014, Plaintiffs filed thi
lawsuit against EFD alleging five counts: (ljdee to pay minimum wage in violation of
the Arizona Minimum Wage Act (“AMWA”"),(2) failure to pay minimum wage in

violation of the Fair Labor Standards AcE['SA”), (3) failure to pay overtime under thg
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FLSA, (4) retaliation in violation of the AMA, and (5) retaliation in violation of the
FLSA. Doc. 1. Both sides move formmary judgment on wdther Plaintiffs are
“employees” under the FLSA and the AMWAefendant also seeks summary judgme
that the overtime provisions ofel-LSA do not apply to EFD.
. L egal Standard.

A party seeking summary judgment “bears the initial responsibility of inform
the district court of the basis for its moti@nd identifying those portions of [the recorg
which it believes demonstrate the absenca genuine issue ahaterial fact.” Celotex
Corp. v. Catrett 477 U.S. 317, 323 (1986). Summary judgment is appropriate if
evidence, viewed in the liginost favorable to the nonmovipgrty, shows “that there is
no genuine dispute as to any material f@atl the movant is entitled to judgment as
matter of law.” Fed. R. Civ. P. 56(a). fhpresented with css-motions for summary
judgment, “the court must consider egurty’s evidence, regardless under which moti
the evidence is offered.Las Vegas Sands, LLC v. Nehr682 F.3d 526, 532 (9th Cir
2011).

1. Analysis.

The FLSA requires employers to paynimum wage and specific overtime ratg
to their employees. 29 U.S.€8 206, 207. ThAMWA, which looks to the standards o
the FLSA to determine whether an individislan employee, A.R.S. § 23-362(D), alg
requires employers to pay “employees no leas tine minimum wage[.]” A.R.S. 8§ 23
363(A). The FLSA (and therefore the AWA) do not apply to an “individual who

volunteers to perform services for a publiecagy.” 29 U.S.C. 8§ 203(e)(4)(A). The

central issue in this case is whether Riis;nwere “employees” of EFD under eithe
statute. If not, all of Rlintiffs’ claims fail.

Whether an individual is an “employeefider the FLSA is a question of laBee
Purdham v. Fairfax Cnty. School B&37 F.3d 421, 427 (4th Ci2011). Plaintiffs bear
the initial burden of provinghat an employer-employeelagonship existed and thaf

their activities constituted employmefor purposes of the Act.ld. at 427 (quoting
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Benshoff v. City of Virginia Beach80 F.3d 136, 140 (4th Cil999)). Defendant bears
the burden of showing th&taintiffs fall withinthe volunteer exemptionChristopher v.
SmithKline Beecham Cor®635 F.3d 383, 39(®th Cir. 2011).

In applying the FLSA, two principles raube remembered. First, the FLSA |s
“construed liberally in favor of employeesCleveland v. City of Los Angele®20 F.3d
981, 988 (9th Cir. 2005). Second, FLS&xemptions are to be narrowly construgd
against the employers semd to assert them.Cleveland 420 F.3d at 988Indeed, “[a]n
exemption can only apply to persons ‘plaidigd unmistakably ithin [its] terms and
spirit.” Id. (quotingArnold v. Ben Kanowsky, In861 U.S. 388, 392 (1960)).

A. ArePlaintiffs Employees Under the FL SA and the AMWA?

The Court must determine whether Plidis have met their burden of showing
that they are “employees” under the FLSAdaif so, whether Defendant has met ifs
burden of showing that Plaiffg fall within the “volunteer’exemption in § 203(e)(4)(A).

1. Employer-Employee Relationship.

The FLSA broadly defines “emplogé as “any individual employed by an
employer.” 29 U.S.C. 8§ 203(e)(1). “Emplogieans “to suffer or permit to work.Id.
§ 203(b). “The Supreme Cduhas adopted an ‘economic reality’ test to determine
whether an individual is aamployee under the FLSA KMendel v. City of Gibraltgr727
F.3d 565, 569 (6th Cir. 2013) (citifigpny & Susan Alamo Found. Sec'y of Labqr471
U.S. 290, 296 (1985)). “[E]Jmployees are thasgho as a matter of economic reality are
dependent upon the business to which they render seni@téls v. Birmingham332
U.S. 126, 130 (1947). In caast, “[a]n individual who, ‘without promise or expectation
of compensation, but solely for his persopakpose or pleasure, worked in activities
carried on by other persons either for their plea®r profit’ is outside the sweep of the
Act.” Tony & Susan471 U.S. at 295 (quoting/alling v. Portland Terminal Cq.330
U.S. 148, 152 (1947)). Thesteis whether the individual works either expressly (or
impliedly “in contemplation of compensation.1d. at 302, 306;see also Williams v.
Strickland 87 F.3d 1064, 1067 (9tir. 1996) (finding that plaintiff was not an employee
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under the FLSA because Hhbad neither an express nan implied agreement for
compensation” with his employer).

Defendant does not dispute that Pléistieceived agreedpmn compensation for
their work as firefighters. And Plaintiffs present undisputed declarations that, in t3
firefighter positions with EFD, they we “primarily motivated by receiving
compensation, which was relatively high amdhg available jobs in the area at th
time.” Doc. 42-2 at 49, 51. From these undisputed facts, the Court concludes

Plaintiffs plainly were “suffer[d] or permit[ted] to work” byEFD as stated in § 203(b) o

the FLSA, and clearly worked “in contemptan of compensation” as required by the

Supreme Court.Tony & Susan471 U.S. at 302, 306. The Court therefore finds t

Plaintiffs have met their burden of edtabing an employer-empj@e relationship under

the FLSA. The Court now turns to whether Defendant has shown that Plaintiffs

within the volunteer exemption of 8 203(e)(4)(A).
2. Volunteer Exemption.

The term “volunteer” is not defined the FLSA, but the Department of Labg
(“DOL") has promulgated instructive regtians. 29 C.F.R. § 5101(a) defines a
volunteer as “[a]n individual who performs howfsservice for a public agency for civic
charitable, or humanitarian reasons, withgoromise, expectation or receipt g
compensation for services remed.]” Volunteers may, heever, “be paid expenses
reasonable benefits, a nominal fee, or anylwoation thereof, fotheir service without
losing their status as volunteerdd. § 553.106(a).

The parties disagree on whether money pai@laintiffs qualified as “a nominal

fee.” The regulations provide this additional guidance:

' Defendant mischaracterizes Plaintiffs’ declarations as stating that they were
motivated by the fact that thegnjoy helﬂmg others, and pides this as the sole basi
for disputing Plaintiffs’ assertion that theyere motivated by congmsation. Doc. 44,
19 42-43. Each declaration statesttfjw]hile | enjoy helping othersghat was not my
motivation for working as a firefightér Doc. 42-2 at 49, 51 (emphasis added
Defendant cites no evidence to dispiinis assertion. Doc. 44, 11 42-43.
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A nominal fee is not a substitute foompensation and must not be tied to
productivity. However, thigloes not preclude the payment of a nominal
amount on a “per call” or similar basito volunteer firefighters. The
following factors will beamong those examined determining whether a
given amount is nominal: The distantraveled and th time and effort
expended by the volunteer; whether theumtéer has agreed to be available
around-the-clock or only during ceirisspecified time periods; and whether
the volunteer provides services aseded or throughduthe year. An
individual may receive aominal monthly or annuatipend or fee without
losing volunteer status.

Id. § 553.106(e). “The regulay definition of voluntee should be applied ‘in a
common-sense manner, whichkeéa into account the tdity of the circumstances
surrounding the relationship beten the individual providingervices and the entity fof
which the serviceare provided.” Purdham 637 F.3d at 428 (quotingleveland v. City
of Elmendorf388 F.3d 522, 528 (5th Cir. 2004)).

For several reasons, the Court conctudbat Plaintiffs do not qualify as
volunteers under this regulatory guidance.

First, Plaintiffs did not perform “hoursf service for a publiagency for civic,
charitable, or humanitarian reasons, withgoromise, expect®n or receipt of
compensation for services remeld[.]” 29 C.F.R. § 553.10&]. There was a promise,
expectancy, and receipt of pay for Plaintiffgrk as firefightersand Defendant has not
provided evidence that Plaintifisorked for civic, charitablepr humanitarian reasons|
As already noted, Plaintiffs’ declarations state that they workedoimpensation, not to
help people. Doc. 42-2 at 49, 51.

Second, Plaintiffs were paid in part am hourly basis.As noted above, they

received $10 per hour while on call. The dagjons provide that §] nominal fee is not

? The parties disagree on whether Pléisitisubjective motives are relevant, and
the case law appears unsettled on this issueell. The regulations, however, clearly
direct the Court to consider Plaintiffs’ “reans” for working, 29 C.F.R. 8§ 553.101(a
and the Court therefore finds their declaratimdlevant. The Court would reach the same
conclusion in this case, however, everPl&intiffs’ subjective rasons for working as
firefighters were not considered.
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a substitute for compensaticend must not be tied to guuctivity.” 29 C.F.R.
8§ 553.106(e). DOL Opinion Letterg/hich both sides cite timterpret the regulations in
this case, suggest that hlyuwages are substitutes f@ompensation or are tied tq

productivity and therefore daot qualify as nominal fees:

Generally, a key factor in determiniriiga payment is [R“substitute for
compensation” or “tied t@roductivity” is “whetherthe amount of the fee
varies as the particular individualespls more or less time engaged in the
volunteer activities.” If the amount was, it may be indicative of a
substitute for compensation or tidd productivity and therefore not
nominal.

Opinion Letter FLSA2006-28 at 3 (Doc.-4Q) (quoting Opinion Letter FLSA2005-51

(Doc. 40-12)) (citation omitted). This guidandearly applies to hourly pay. As DOL
has explained: “to the extent thaayments are tied to productivitg.g, payment of
hourly wages for services rendered) . . . thewe greater likelihood #t such fees are no
nominal.” Opinion Letter FEA2006-28 at 2 (Doc. 40-11kee alsoOpinion Letter
FLSA2007-3NA at 3 (Doc. 40-)(Qsame, characterizing “payment of hourly wages
services rendered” as “panents tied to productivity”).

Third, the circumstances of Plaintifismployment do not, under the regulation
suggest that their pay was nominal. Theguiations identify several factors to b

considered in deciding whether compensatiomwans to a nominal fee: “The distang

traveled and the time and effexpended by the volunteewhether the volunteer has

agreed to be available around-the-clockwwly during certain specified time periods; ar
whether the volunteer provides services asded or througput the year.” 29 C.F.R.
8§ 553.106(e). The DOL has explained thlagse factors reflect the level of “th

volunteer’'s sacrifice” and therefore mayedhlight on whether money is paid for

“sacrifice rather than prodtivity-based comensation.” Opinion Letter FLSA2007;
3NA at 3 (Doc. 40-10)see alsdOpinion Letter FLSA2008-15 at 2 (Doc. 41-1 at 2-
(regulations allow volunteer pa‘as long as such payment e®nsistent with certain

factors denoting the relative ‘sacrifice’ tfe volunteer”). These factors do not shog
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particular sacrifice on the part Bfaintiffs. They did not havi® travel great distances t¢
work and were not avable around-the-clock for fire calls. Althoughey did work
throughout the year, theydliso only on their own scheasl Thus, the substantig
compensation they ceived cannot be said to have beegrely reflective of the sacrifice
they made as volunteers, making it llssly to be viewed as a nominal fee.

Fourth, Plaintiffs worked more houtban typical volunteers. The DOL ha
suggested that working at a léwé 3,000 hours per year it consistent with voluntee
work. Opinion Letter FLSA2006-28t 4 (Doc. 40-11) (“it imnlikely that 3,000 hours of
service (50+ hours per week) is ‘volunteeringther than employment”). Rafael worke
more than 3,000 hours in 2082d, in the ten months he worked in 2013, Luis work
more than 2,304 hour®oc. 42, 11 57-58; Doc. 44; 11 57-58his level of work is more
consistent with employnme than volunteer labor.

The parties spend considerable tiagdressing a 20% gquidee adopted by the

DOL for evaluating a volunteer’s pay. The dgline suggests that receipt of pay le

than 20% of what a fllime employee would receive for@glsame service is indicative of

volunteer status. The Court concludes, howetrat the guideline does not apply. Th
DOL adopted the guideline in &@pinion Letter concerning yearly stipend paid to a
volunteer high school coachSeeOpinion Letter FLSA2005-51.The Opinion Letter
observed that a “key factor” was whether #meount paid to the coach varied dependi
on whether the coach spentdme or less time engagedtime volunteer activities.’ld. at

2. Pay that increased wittime spent on the job is m® likely to be substitute
compensation, the DOL notedld. The DOL then turned tohe 20% guidance and

provided this relevant instruction:
If the stipend is not more than Zfkercent of what the district would
otherwise pay to hire a coach aivesor for the same services, it would
appear to be a permissible “nominal feeSuch a threshold assumes that

... the school district simply provides lump-sum payment or series of
payments without regard ta . hours worked as discussed above

Id. (emphasis added). In other words, th&o2§uideline assumesahthe compensation
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In question is not based on hours workedpplies to lump-sunype payments. This

makes sense, because whettlee 20% threshold is exeded would be difficult to

determine in cases where the pay is basethours worked. The amount of pay co:Ld

fluctuate month-to-month anyear-to-year, exceeding 208% some points and not
others. In this case, for example, whetR&intiffs exceeded &20% threshold would

depend on the fortuity of how many times thegre called out during their shifts a

firefighters and received $10mpleour. The Court thus colucles that the 20% guideline

does not apply, and that the hourly naturélafintiffs’ on-call pay suggests, for reasor
discussed above, that they are not voluntéers.

Case law supports the Court’s conclusion that Plaintiffs are not volunteers W
the meaning of the FLSA. Mendel v. City of Gibraltarthe city “typically had between
twenty-five and thirty volunteer firefighters.727 F.3d at 567. Ahough they were not
required to respond to calls, they receigdd per hour “for théime they [did] spend
responding to a call or maintaining equipmentd. Full-time firefighters in the area
received $14 to $17 per hourd. Like Plaintiffs, the firefighters maintained otheg
employment and did natork set shifts.Id. They did not staff a fire statiorid. They
received an IRS Form-1099 MISC from thiy c(Plaintiffs received Form W-2 like
regular employees) and, like Plaintiffs, did neteive benefits such as health insuran
Id. at 568.

The court first concluded that therdiighters fell “within the FLSA’s broad
definition of employee” becaugbey “are suffered or permitleto work . . . and they
even receive substantial wages for their workd. at 570. The court then addressg
whether the firefighters fell within th&olunteer exemption umd 8 203(e)(4)(A) —
“whether the wages paid to the firefiglgeconstitute ‘compensation’ or merely
‘nominal fee.” Id. After consulting the DOL regulats, the court concluded that “[i]n

the context of the economic realities of tlparticular situation,” the wages wer

~ 3 Given the other factors identified ithis order, the Court would find tha
Plaintiffs are not volunteers even if the 20%dgline applied and Plaiiffs fell below it.
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compensation under the FLSA because thefifihters “render[ed] services with thg
promise, expectation, and redeqd substantial compensation.ld. at 571. It further
noted that the firefighters kmethey would receive an hdwyrrate for each call they
responded to, “which happenshie substantially similar to ¢hhourly rates paid to full-
time employed firefighters in some of the neighboring arekls.”

Rodriguez v. Township of Holiday Laké&66 F. Supp. 1012, 1015 (S.D. Te
1994), addressed whether an unpaid patfbter was an employee of a city polic
department under the FLSA. The defengaolice department relied on unpaid, full-tim
patrol officers to comprise its forceéd. This allowed the samdfiers to be eligible for
work as road-construction flagan in a neighboring countyld. When the county
required that “flagmen be paid, full-timelpe officers,” the defedant began paying the
officers $5 per monthld. The court found it the plaintiff was not a volunteer unde
the FLSA for several reasons: his motieatifor working as a police officer was ng
based on civic responsibility; he filled out amployment applicatiorhe was subject to

the employer’s policy manual, which statedttin employee could be asked to give

outside employment that interfered with thdividual’'s work for the police departmentj

and the ordinance creating the police dbBpant seemingly did not contemplat

“volunteer status” of its officersld. at 1020.

Plaintiffs’ situation presents a stromgease for employee status than either

Mendelor Rodriguez In addition tahe four factors discuss@dbove suggesting that the)
are employees under the DOL regulations,rféifés submitted evidete from the Bureau
of Labor Statistics indicating that the meaompensation for firefighters in the sam
geographic region (La Paz County, AZ) snvapproximately $13 per hour from 2011 f{
2013. The Court takes judicial notice of this dafee United States v. Orozco-Acost
607 F.3d 1156, 1164 n.5 (9thrC2010) (taking judicial niice of government-compiled
statistics). Plaintiffs receive®b0 for each 24-hour shift, $Zor each half-shift, and $10
per hour while respondg to a call. LikeMendeland Rodriguez the compensation

received for responding to a call was subisadlg similar to the prevailing rate for
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firefighters in La Paz CountyPlaintiffs knew that whethey responded to a call the
would be paid at a rate close that of a full-time firefighetr, and both assert that the
chose to work for EFbecause the wages were substactahpared to otlrgobs in the

county. SeeDoc. 42-2 at 49, 1 3; Doc. 42-2 at §13. Plaintiffs weranot paid on a “per
call” basis,see29 C.F.R. § 553.106(e), and the fact tiety received substantially lowe
compensation for their down timeg the station is not condive of volunteer status,
Remaining at the station proed Plaintiffs the opportunityo respond to calls, during
which they made a substantialgea As the defendants did Mendeland Rodriguez
EFD treats each firefighter like an employeg requiring an employment applicatior
maintaining a personnel file, and disciplinifigefighters if theydo not show up for
scheduled shifts.

The Court is not persuadleby Defendant’s other gmments. The fact that
Plaintiffs received few benefits does mistinguish them from the employeeshtendel
andRodriguez The fact that Plaintiffs could rke their own schedules does not mex
they were volunteers; some employers permit employees to set their own sche
Plaintiffs’ decision to work other jobs wé& employed at EFD is not indicative o
volunteer status; many persons work two jolsnally, the fact that Plaintiffs signec

documents stating that they m@evolunteers is not controlling. As Plaintiffs have nots

many of Defendant’s other documents reférte them as employees, and “the law

requires more than simplydaling workers as volunteers ¢malify for volunteer status
under the FLSA."Cleveland 388 F.3d at 527.

Considering the liberal intent of the 8A, the narrow construction that must g
applied to FLSA exceptionghe implementing regulatiorend DOL Opinion Letters,
analogous case law, and the economic realities of Plaintiffs’ WworlEFD, the Court
finds that Plaintiffs do not fall within the wahteer exemption. Plaiffs are entitled to
summary judgmentn this issue.

B. Does Section 213(b)(20) Apply?

Even if Plaintiffs are employees, Daftants argue that they cannot recover
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overtime because the FLSA’s overtime requirements do not apply to “any employe
public agency who in any wonleek is employed in fire protection activities . . . if th
public agency employs during the workweegsléhan 5 employees in fire protection .
activities[.]” 29 U.S.C. § 213(b)(20). It isndisputed that Plaiififs engaged in fire
protection activities.

The Court cannot grant summagrydgment for either partgn this issue. It is

undisputed that, in addition ®laintiffs, EFD had two ot employees in fire protection

activities — the fire chief and likenant. Although EFD aldwad several other firefighters

at any given time, the Court cannot conclutethe evidence predend that those other

firefighters were or were not employees amaiter of undisputed fact and law. The

Court therefore cannot determine as a matter of summary judgment whether
satisfied the five-employee regement for overtime pay.

IT ISORDERED:

1. Plaintiffs’ motionfor partialsummary judgment (Doc. 41) gsanted.

2. Defendant’s motion for summary judgment (Doc. 3@eised.

3. The Court will set a finalrptrial conference by separate order.

Dated this 8th daof June, 2015.

Nalbs Gttt

‘David G. Campbell
United States District Judge
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