Premier Funding G

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

roup LLC v. Aviva Life and Annuity Company et al Doc. 1

WO
IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Premier Funding Group LLC, No. CV-14-01633-PHX-DGC
Plaintiff, ORDER
V.

Aviva Life and AnnuityCompany, et al.,

Defendants.

Defendant Crump Life Insurance Servicésc. has filed a motion to dismiss.

Doc. 89. The motion is fly briefed. The Court willgrant the motion on Premier’s
claims for insurance fraud dmegligent supervision, and deny the motion on Premig
claims for unjust enrichnm and vicarious liability.

l. Background.

This case involves $566,850 loan thalaintiff Premier Funding Group made o
the basis of Defendant Richard Baldwin’s alleged fraud. Baldwin was an insurance
who had an agreement with ke Life and Annuity Company to sell insurance produc
Doc. 84, 11 2, 18-19. In the spring @12, Baldwin began working with Gardner Brow
to sell two Aviva life insuranceolicies to Brown’s clients.ld., § 23. Among Brown’s
clients were David and Victor Kimball, who live in Utakd., 11 6-7, 38. Although the

Kimballs had completed much of the paperkwnecessary to acgaitwo $10 million life

! The parties’ request for oral argumentdisnied because the issues have be
fully briefed and oral argumentilvnot aid the Court’s decisionSeeFed. R. Civ. P.
78(b); Partridge v. Reichl141 F.3d 920, 926 (9th Cir. 1998).
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insurance policies for émselves, they ultimateinformed Brown thathey did not want
the policies. Id., 1 44-47, 57. Brown gave this information to Baldwiidl.,  58.
Baldwin told Brown that he would nevkdless complete the underwriting on th
Kimballs’ application in casthey changed their mindgd., § 59.

Baldwin worked with Nicholas Larseand the company thamployed Larsen,
Crump Life Insurance Servicesd., 11 67, 93-94. Crump is an independent wholeg
distributor of life insuranceld., 11 3, 16. Baldwin and Larsen used Crump to proce
Aviva life insurance plecy applications and Crump mathem commissions for their
work. Id., 11 47-48, 67. At some point, Larsdlegedly forged the Kimballs’ signature
on promissory notes that wete be given to PlaintifPremier Funding Group, LLC in
exchange for a loan to furttle substantial premiums dime life insurance policiesld.,
19 93, 216-18.

Premier is an Arizona companyathprovides premium financingld., Y 1, 51.
Premium financing involves the loaning oinfls necessary to pay insurance premiurn
Id., § 26. To obtain financing for the Kinlls life insurance pbcy, Baldwin sent
Premier the promissory notes with the forged signaturéseoKimballs. Id., 11 74, 216-

18. As was common for this type of transac, Baldwin also agreed to purchase tf

promissory notes from Premier with thenwmission money he would receive for selling

the life insurance policiesld., Y 53-55, 74. Following Bdwin’s instructions, Premier
wired $566,850 that ultimately went to Avivdd., § 83. Aviva then issued the policie
for the Kimballs and paid commissions to Baldwin and Cruidp.{ 84-85.

Gardner Brown soon discovered that Avilvad issued the éfinsurance policies
even though his clients, the Kimballs, did not want thédn, 192. Brown’s lawyer and

the Kimballs informedAviva that the Kimballshad not agreed to pthase the policies.

Id., 11 96-98. Soon after, Aviva terminatedd®an and began an investigation into the

Kimballs’ policies. Id., 1 103-15. In January of 2012, Preris counsel sent a letter tc
Aviva demanding that Aviva hold in trust theoney it had receivefr the Kimballs’ life

insurance.ld., 1 109. After receiving these lettefsviva began to unind the fraudulent
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transactions involving the Kimballsd(, 11 115-24), but Aviva fased to return the
$566,850 to Premierd, 1 175).

On February 6, 2014, Prén filed this lawsuit inMaricopa County Superior
Court. Doc. 1-3. Premier sued Aviva,ugrp, Baldwin, LarsenAnthony Lengeling, and
the Kimballs. 1d. Premier subsequently dismissisl claims against the Kimballs
Doc. 1-3 at 97. On July 18, 2014, Dedants removed the case to this CouBee
Doc. 1-2; Doc. 73. The Court granted Defant Lengeling’s motion to dismiss for lack
of personal jurisdiction and gried in part Aviva’'s motion tdismiss for failure to state g
claim. Doc. 96.

. L egal Standard.

When analyzing a comptda for failure to statea claim to relief under
Rule 12(b)(6), the well-pld factual allegations are takentage and construed in the light
most favorable to the nonmoving partousins v. Lockyeb68 F.3d 1063, 1067 (9th
Cir. 2009). Legal conclusions couched fastual allegations are not entitled to the
assumption of truthAshcroft v. Igbal 556 U.S. 662, 680 (®9), and therefore are
insufficient to defeat a motion tosiniss for failure to state a clairm re Cutera Sec.
Litig., 610 F.3d 11031108 (9th Cir. 2010). To avoid Rule 12(b)(6) dismissal, the
complaint must plead engh facts to state aaim to relief that is plausible on its face.
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007). ishplausibility standard “is not
akin to a ‘probability requirement,” but it asksr more than a #er possibility that a
defendant has acted unlawfullylgbal, 556 U.S. at 678 (quotingwombly 550 U.S. at

556). “[W]here the well-pleadef@dcts do not permit the court ilafer more than the mere

14

possibility of misconducthe complaint has allegedbut it has not ‘show[n]~ ‘that the
pleader is entitled to relief.”ld. at 679 (quoting FedR. Civ. P. 8(a)(2)).
[11.  Material Outside the Pleadings.

Crump asks the Court to considerot@ocuments in ruligp on the motion to
dismiss. Generally, the Court will not cather evidence beyond the complaint when
ruling on a Rule 12(b)(6) motiorSee United States v. Ritch8#2 F.3d 903, 907-08 (9th
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Cir. 2003). “If, on a motion underule 12(b)(6) or 12(c), niieers outside the pleading$

are presented to and not excluded by thertcthe motion must be treated as one f
summary judgment under Rule 56.” Fed.@v. P. 12(d). “A court may, however
consider certain materials — documerastached to the coplaint, documents
incorporated by reference ithe complaint, or matters of judicial notice — witho
converting the motion to dismiss into motion for summary judgment.Ritchig 343

F.3d at 908. A court may also “considandence on which theomplaint ‘necessarily

relies’ if: “(1) the complaint refers to ¢hdocument; (2) the docunteis central to the

plaintiff's claim; and (3) ngoarty questions the authenticity the copy attached to the

12(b)(6) motion.” Marder v. Lopez450 F.3d 445, 448 (9th IC2006) (citation omitted).
If a plaintiff disputes the truth of statememtntained in an extrinsic document, a col
may not consider those statements in ruling on a motion to disi8ess.Lee v. City of
L.A. 250 F.3d 668, 689 (9th Cir. 2001).

The first document submideby Crump is a trans@i of a Utah criminal

preliminary hearing in which Defendants Riath@aldwin and Nicholas Larsen testified.

Doc. 89-1. Premier's Second Amended Ctamp cites testimony from this hearing t
support its claim that Larsen was responsibteforging the Kimballs’ signatures on thg
promissory notes. Doc. 84, § 216. Crumekseto use Larsen’s testimony to establi
that his conduct was outside the coursd acope of his employment with Crumfee
Doc. 89 at 15. In its respanisPremier questions the credibility of Larsen’s testimo
Doc. 110 at 3-4. Because Premier disptitestruth of Larsen’statements, the Court
will not consider these statementsruling on the motion to dismissSee Leg250 F.3d
at 689.

The second document consists of the Kimballs’ life insurance applicati
Doc. 89-2. Premier alsquestions the authenty of these documents. Doc. 110 at
The Court therefore will not consider thensee Marder450 F.3d at 448.Given the
early stage of this litigation, the Court deefinto convert Crump’siotion to dismiss into

a motion for summary judgment.
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V. Analyss.

A. | nsurance Fraud.

Premier sues for insurance fraud und#ah Code Ann. 8§ 31a-31-103(3)(c).

Doc. 84, 11 260-76. In light of the Court's previous order (Doc. 96 at 14), Pre
concedes that its insurance fraud claim agfaCrump should be dismissed (Doc. 110
2). The Court therefore grants Crpisimotion to dismiss this claim.

B. Unjust Enrichment.

Crump moves to dismiss Premier’s claimattiCrump was unjuily enriched when
it received commissions for processing the Kafld life insurance applications. Doc. 8!
at 8. “Unjust enrichment occaiwhen one party has and regamoney or benefits that in
justice and equity beng to another."Trustmark Ins. Co. \Bank One, Ariz., NAM8 P.3d
485, 491 (Ariz. Ct. App. 2002). Generall¥ftlo recover under a theory of unjus
enrichment, a plaintiff must demonstrate five elements: (1) an enrichment, (
impoverishment, (3) a connection betweea #@mrichment and impoverishment, (4) tf
absence of justification for ¢henrichment and ipoverishment, and {Ghe absence of g
remedy provided by law.”Freeman v. Sorchy¢t245 P.3d 927, 936 (Ariz. Ct. App
2011).

Crump relies primarily on this Court’s decision Hkaller v. Advanced Indus.
Computer Ing. 13 F. Supp. 3d @7 (D. Ariz. 2014). Haller explained that “Arizona
follows the Restatement of Restitution [§11thich provides that ‘[a] person who hal
conferred a benefit upon another as the perdmee of a contract with a third person
not entitled to restitution from the other merélgcause of the failure of performance |
the third person.”Id. at 1032 (citingAdvance Leasing & Crane Co., Inc. v. Del E. We
Corp, 573 P.2d 525, 526-27 (Ariz. Ct. Apfp977)). Crump arguethat even though
Premier may have indirectly conferred tienefit of a commissioon Crump by virtue of
its (fraudulent) contract with the Kimballs iman money for their insurance premiums,
by virtue of its contract witlBaldwin to repurchase the Kimball notes from Premier, 1

failure of those contracts provides no basisafounjust enrichmemiaim against Crump.
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Arizona courts, however, have adoptedirmportant qualification to the rule se
forth in 8 110 of the Restatement. Wang Elec., Inc. v. Smoke Tree Resort, P83
P.3d 45 (Ariz. Ct. App. 2012), the Arizo@ourt of Appeals held that a property owng
may be held liable for unjust enrichment emhthe owner’s tenant contracts with

contractor for improvements to the ownepi®perty, the contractor performs the wor

the tenant fails to pay the contractor, dhd owner engages in some form of improper

conduct. Acknowledging the gamérule of § 110, the Coupnf Appeals explained that
“a contractor hired by a tenant to makaprovements to leasehold premises,

subcontractors retained by that contracton iover unpaid monidser making tenant

improvements from the property owner onlyesmhthat owner has engaged in improper

conduct.” Id. at 51. Thus, although it generally true that “[a] person who has

conferred a benefit upon another as the permer of a contract with a third person
not entitled to restitution from the other merélycause of the failure of performance |
the third person,Haller, 13 F. Supp. 3d at 1032, thatergives way when the other ha
engaged in improper condufct.

Premier alleges that Crump engagedmproper conduct.The Second Amended
Complaint alleges that Larsevas acting within the course and scope of his employm
with Crump when he forged the Kimballsignatures on the promissory notes at
fabricated internal emails, that Larsen wnthe forged notes wodlbe used to induce
Premier to loan money fothe insurance premiums argknerate a commission fo
Crump, that Larsen’s supaeser and Crump knew of higrongful conduct, and thatf
Crump is liable for Larsen’s conduct. D@, |1 216-220, 222, 224, 227, 257, 264, 2§
Crump, like the property owner iWang may not have had ardct or contractual

relationship with the party now suing for ujesrichment, but Crump plainly is allege

_ 2 The defendant iHaller cited Wang and argued that it had not engaged
improper conduct. Id. at 1031. In response, the pi@if argued that the defendan
en?aged in improper conduby failing to pay Pl_amff the amount by which the
defendant was unjustlgnriched. Becaus@/angplainly refers to a kind of improper
conduct other than thdefendant’s simple failure to pélye amount of the claimead unjus
enrichment, the Court decidddaller on the basis of the general rule in Restatem
8§ 110. There was no broader allegation ginoper conduct as there is in this case.
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to have engaged in improper conduct witbpexct to Premier. Under the Arizona ru

announced iWang therefore, Crump can be lialiter unjust enrichment to Premigr.

Crump notes that it may be requiredrédurn the commission money to Aviva.

Doc. 89 at 10. If Crump returns the moneyAwdva, then Crump mawell be able to
argue that it has not been enriched and is not liable faistuanrichment. Until that
time, however, Premier has statedlaim for unjust enrichment.

C. Negligent Supervision.

Premier claims that Crump negligentlypsuvised Larsen. Doc. 84, 11 369-8
Under Arizona law, an employer may be lalior negligently hiring, retaining, or
supervising an employee when the employaggligence causes the employee to hal
another. Kassman v. BusfielBnterprises, In¢.639 P.2d 353, 356 (/. Ct. App. 1981)
(quoting Restatement (Secoraf)Agency 8§ 213).The employer’s liability is predicateq
on its own negligence, not that of the employ&eeQuinonez v. Anderse$96 P.2d
1342, 1346 (Ariz. Ct. App. 1984) (“[L]ialty is direct and not derivative.”). A
necessary element of any negligerclaim is the existence ofdaty to the injured party.
Dawson v. Withycombé&63 P.3d 1034, 1059 (Ariz. Ct. App. 2007).

A party’s duty of care is a questi of law for the Court to decideGipson V.
Kasey 150 P.3d 228 (Ariz. 2007). “Duty is defohas an ‘obligatiomecognized by law,
which requires the defendant to conform to aipalar standard of conduct in order t
protect others against unreasonable risks of harrfd”at 230 (quotingMarkowitz v.
Arizona Parks Bd.706 P.2d 364, 366 (Ariz. 1985)).Courts have nbrecognized a
general duty to exercise reasonable care ®mptirely economic welbeing of others, as
distinguished from their physical safety or the physical safety of their propériys’v.
Scottsdale Hdthcare Corp, 229 P.3d 10081010 (Ariz. 2010).To impose liability for
negligent conduct thatauses a purely economic losspecial relationship between th

parties or a strong public policy must exikl.

* Many of Crump’s unjust enrichment argents assume that it is not responsih
for the wrongful actions of Larsen. In ligbt the allegations of the complaint, howeve
that Court may not make that assumption at the pleading stage.
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The Court finds two Arizona cases instructive.DiJonghe v. E. Hutton & Co,
830 P.2d 862 (Ariz. Ct. App. 1991), the defendaanaged clients’ investment accounts.
Id. at 864. Two of the defendant’s brokevgth the firm’s approval, changed thei

-

clients’ portfolios to riskier investnmés, ultimately resulting in lossedd. The court
held that the firm had a duty to the clieatsd was liable for its mgigent supervision of
its employeesld. at 866-67.

In Dawson v. Withycombel63 P.3d 1034 (Ariz. Ct. App. 2007), a company’s
employees induced Dawson to loan money to the compddy.at 1042-43. The
employees misrepresented towdan the priority of the sairity Dawson would receive
for the loan. Id. at 1043. When theompany went bankrupt and the misrepresentatjon
came to light, Dawson sued thempany’s corporate director for negligent supervision.
Id. In holding that the director was not liebthe court found ‘o case providing that a
corporate director has an affirmative duty protect potential creditors from alleged
misrepresentations by corporate employees. .[F]Jor personal liaility to attach, the
involvement of the directors must be matieect and not simply based on failure to
properly supervise corporate employeels’ at 1059-60.

These distinctions have been recogniredther cases. Cadsrapplying Arizona
law have held that a realstate company owes a dudf care to its clientsPruitt v.
Pavelin 685 P.2d 1347, 13480 (Ariz. Ct. App. 1984), huthat an insurance company
does not owe a duty to a thirdrpathat is not its insuredvicClure Enterprises, Inc. v.
Gen. Ins. Co. of AmNo. CV05-3491-PHX-SMM, 200WL 73677, at *8-9 (D. Ariz.
Jan. 9, 2009).

Premier does not allege that it had a sgde@lationship with Crump akin to that
of a client. The extent of its relationphwas that Larsen sent allegedly fraudulent
promissory notes to Baldwin, who then ser@ notes to Premier iaduce it to finance a
life insurance policy that Crump had pessed and on whic&rump would earn a
commission. This relationship is evenmadenuous than thatf the creditor irDawson

and does not amount thent-company relationship.
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Premier argues that 8§ 317 of the Restat@nsupports a dutin this case. The
Court does not agree. SectiB817 addresses when a “master” has a duty “to control
servant while acting outside the scope hi§ employment as to prevent him fron
intentionally harming others or from so clutting himself as tereate an unreasonabl
risk of bodily harm to them[:] Restatement (Second) of f® 8§ 317. As courts have
explained, “the entire thrust eéction 317 is directed at amployer’s duty to control his
or her employee’s physical conduct while oa #mployer’s premises or while using th
employer's chattels, even when the eoyee is acting outside the scope of tf
employment, in order to prevent intentioral negligent infliction of personal injury.
Nothing in section 317 calls for its application in a cas®liing economic loss only.”
Semrad v. Edina Realty, Inéd93 N.W.2d 528, 58(Minn. 1992).

Premier has failed to plausibly allege thastdficientrelationship exists betweer
the parties to make it reasonable, as a matter of public policy, to impose a Siayléy
v. McCarver 92 P.3d 849, 852 (Ariz. 2004) (emphasioriginal). This is particularly
true because the losses calibg Crump’s alleged negligence are purely econorSiee
Lips, 229 P.3d at 1010. The Court will dismiaemier’s claim for ngligent supervision.

D.  VicariousLiability.

Premier claims that Crupnis vicariously liable fo Larsen’s alleged fraud,
negligent misrepresentation, and aiding anettaly. Doc. 84, Y 226, 257, 357. Crun
argues that Larsen was not acting withia tourse and scope of his employment wh
he allegedly committed thesarts. Doc. 89 at 13-15.

“[Aln employer may be held vicariousable under the doctrine of responde
superior for the negligent acts of its emmeyacting within the course and scope
employment.” Engler v. Gulf Interstate Eng’g, Inc258 P.3d 304, 309 (Ariz. Ct. App

2011),aff'd, 280 P.3d 599 (Ariz. 2012). “For amployer to be held vicariously liable

for an employee’s negligent acts, the empmynust be (1) subject to the employer
control or right of controland (2) acting in furtherance of the employer’s busineks.”
(citing Robarge v. Bechtel Power Coy40 P.2d 211, 214 (AriLt. App. 1982)). “A
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wrongful act committed by a@mployee while acting in hesmployer’s business does nc¢
take the employee out of the scope of empient, even if the employer has express
forbidden the act.”Ortiz v. Clinton 928 P.2d 718, 723 (AriLt. App. 1996). “Whether
an employee’s tort is hin the scope of employment isrggrally a question of fact. It is
a guestion of law, however, if the undispd facts indicate that the conduct was clea
outside the scope of employment.McCloud v. State, AriDep’t of Pub. Safetyl70

P.3d 691, 700 (ArizCt. App. 2007) (quotingmith v. Am. Exp. Travel Related Serv
Co., 876 P.2d 1166, 1171 (. Ct. App. 1994)).

Premier plausibly alleges that Larsenswacting in the course and scope of hi

employment with Crump. The Second Amded Complaint alleges that Larsen wsq
acting within the course and scope of bBraployment when he forged the Kimballg
signatures on the promissorytes and fabricated emails, tHadrsen’s supervisor and
Crump knew of his wangful conduct, and #t Larsen’s actions @ve taken in furtheranceg
of Crump’s insurance business and conferred a financiafibeen Crump. Doc. 84,
19 216-220, 222, 228227, 257. In argag to the contrary, Crump relies on extrins
documents attached to its nasti Doc. 89 at 13-15. Adready noted, the Court may ng
consider these documents ifimg on this motion tadismiss. The Court will thereforg
deny Crump’s motion tdismiss Premier’s vicarious liability claims.

IT IS ORDERED that Crump’s motion to dismiss (Doc. 89) gsanted on
Premier’s claims for insurance fraadd negligent suervision, andlenied on Premier’s
claims for unjust enrichnme and vicarious liability.

Dated this 25th day of February, 2015.

Dby Gt

David G. Campbell
United States District Judge
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