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Health Care Incorporated et al Doc.

WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Helen Schirme No. CV-15-01550-PHX-GMS
Plaintiff, ORDER
V.

Avalon Health Care leorporated, et al.,

Defendants.

Pending before the Court is Defendafwalon Health Cee Incorporated’s
(“Avalon”) Motion for SummaryJudgment. (Doc. 61.) Fdhe following reasons, the
Court grants the motion.

BACKGROUND
Plaintiff Helen Schirmer (“Mrs. Schiren”) is the widow of Carl Schirmer, wha

suffered a hip fracture after falling at msirsing home facilityAvalon Care Center—

Shadow Mountain (“Shadow Mountain”). (Doc. &43; Doc. 72 at 2.) As a result of his

fall, Mr. Schirmer was admitted to Scattde Health Care Shea Hospital to under
surgery on his hip. (Doc. 72 &t Doc. 64 at 3.)Mr. Schirmer passed away soon after I

hip surgery. (Doc. 72 at 3; Doc. 62 a) 4Ms. Schirmer alleges that his fall and

subsequent death is the result of Avalon’s figemce, carelessnessiychbreach of duty.”
(Doc. 1, Ex. Aat5.)
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Avalon “owns a company #t is the great-grandparent company” of Shadpw
Mountain® (Doc. 62 at 2, Ex. A at 2.) MrsSSchirmer alleges that while Shado
Mountain was the entity thatqvided the care to Mr. Saimer, Shadow Mountain was
effectively controlled by a sepate “corporate” entity that nda hiring, salary, equipmen{
and other budget decisions. hBmer fails to identify thiScorporate” entity in any of the
motion papers, and none ofrheitnesses actually testifthat Avalon is the corporate
entity to which they aswered. (Doc. 64.) Avalon assethat there is no evidence tp
suggest that it is the cor@ie entity making tse decisions on balf of Shadow
Mountain. (Doc. 61 at 2.) However, itkeowledges that it provides some medicgal
forms to various Aalon facilities, includingshadow Mountain. (Do@2 at 3; Doc. 64 at
4.) Avalon filed this motion flosummary judgment to assétat Mrs. Schirmer’s caseg
against it should be dismissed becauseAdalon did not provide any care to Mr
Schirmer and 2) Mrs. Schirmer failed toopide any evidence tsupport her alter ego
theory of liability. (Doc. 61 Alternatively, Avalon assestthat wrongful death and
negligence claims (counts one, two amdirj must be dismissed under Arizona law
because Plaintiff failed to provide an expepinion sufficient tameet the requirements

of A.R.S. § 12-563. (Doc. 61.)

DI SCUSSION
l. Legal Standard

Summary judgment is appropriate ifetrevidence, viewedn the light most
favorable to the nonmoving party, demonstrdtbat there is no gaiine dispute as to
any material fact and the movastentitled to judgment as a ttex of law.” Fed. R. Civ.

P. 56(af Substantive law determines which facts are material and “[o]nly disputes |ove

! Plaintiff objects to this without any ftiication beyond the claim that it is “nof
supported by the record.”(Doc. 64 at 5 HoweverAvalon presented a signed
declaration from the vice presidt of Avalon, Mr. John Teag, testifying that Avalon
“‘owns a company that is theagit-grandparent of Shadow Mdam.” (Doc. 62, Ex. A at
28 Therefore, the Court accepts.Meague’s claim as undisputeBee Fed. R. Civ. P.
8_ (c)t(odl;tllnmg the proper procedures for assg that a fact cannot be or is genuinely
isputed).

% The Court has jurisdiction over thmse pursuant 28 U.S.C. § 1332, which
provides that “[t]he district courts shall e original jurisdiction of all civil actions

-2.-




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

facts that might affect the outcome oftkuit under the governing law will proper|
preclude the entry of summary judgment&nderson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986). “A fact issue is genuinkthe evidence is sudat a reasonable jury

could return a verdict fothe nonmoving party.” Villiarimo v. Aloha Island Air, Inc.,

281 F.3d 1054, 1061 @ Cir. 2002) (quotingAnderson, 477 U.S. at 248). Thus, the

nonmoving party must show that the genumetual issues “can be resolved only by
finder of fact because they snaeasonably be resolved favor of either party.” Cal.
Architectural Bldg. Prods,, Inc. v. Franciscan Ceramics, Inc., 818 F.2d 1466, 1468 (9th

Cir. 1987) (quotingAnderson, 477 U.S. at 250).

Although “[t]he evidence of [the non-mimg party] is to be believed, and all

justifiable inferences are to be drawn in][f@vor,” the non-moving party “must do moré

~
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than simply show that #re is some metaphysical doubt as to the matefrial

facts.” Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986)
The nonmoving party cannot avoid summargigoment by relying dely on conclusory
allegations unsupported by factSee Taylor v. List, 880 F.2d 1040, 104®th Cir. 1989).
“A party asserting that a fact cannot be is genuinely disputed must support th
assertion by: (A) citing to particular parts oftergals in the record... or other materials;
or (B) showing that the materials cited dot establish the absence or presence @
genuine dispute, or that aaverse party cannot produaemissible evidere to support
the fact.” Fed. R. Civ. P. 56(c). “A ttiaourt can only consideadmissible evidence in
ruling on a motiorfor summary judgment,and evidence must bethenticated before it
can be consideredOrr v. Bank of Am., 285 F.3d 764, 773—78th Cir. 2002).
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where the matter in controvgrexceeds the sum or valwé $75,000, exclusive of
interest and costs, and is between . .itizens of different States.” 28 U.S.C.
1332(a)(1). Avalon admits that is a Utah Corporationlthough it denies that it is
authorized to do busineBsMaricopa, County.
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1.  Analysis

Mrs. Schirmer alleges that Avalon’stisnis amount to malpractice as well as a
violation of Arizona’s Adult Potective Services Act (“APSA’Y. Because Mrs. Schirmer
cannot establish that Avalon provided cardMo Schirmer, and has failed to establish

liability based on altergo under Arizona law, heldaims are dismissed.
A.  APSA and the Definition of Care

APSA provides a cause of action for “vulable adult[s] whose life or health i$

being or has been endangemdinjured by neglect, abasor exploitation” to obtain
damages against “any person or enterprisetthatbeen employed to provide care, th
has assumed a legal duty to provide care or that has been agfyirecourt to provide
care to such vulnable adult for having caad or permitted such nduct.” A.R.S. § 46-
455(B). Therefore, to obtain relief, the pl#inmust demonstrate that the defendant w|
providing care to Plaintiff's decedentld. APSA itself does not define the term “care
but Arizona courts have ruledaithe term shoulte interpreted accomty to its ordinary
meaning. See In re Estate of Wyatt, 235 Ariz. 138, 140, 329 P.3d 1040, 1042 (201
("“We disagree that ‘provide care’ is armghous. Although APSA does not define th
term, we construe it according to itsommon meaning.”). “Care’ is ordinarily,
understood to mean ‘CHARGE, SUPERMIIN, MANAGEMENT: respnsibility for or

attention to safety and well-being.Td. at 140 (quoting Webster's New Int’l Dictionary
338 (3d ed. 1976)).

In Corbett v. ManorCare of Am,, Inc., 213 Ariz. 618, 146 P.3d 1027 (Ct. App.

2006), the Court of Appeals of Arizonaldressed whether employees of a parg

~ *Where diversity jurisdiction exists, thalstantive law of thetate in which the
district court sits will determine which st&d law applies. Because this action is :
Arizona state law claim that was broughttims Court based on \rsity jurisdiction,
Plaintiff's state law tort claimare 8overned bg Arizona lawsee, e.g., Guaranty Trust
Co. of N.Y. v. York, 326 U.S. 99, 107-08 (194 J Howvee, the procedural aspects of th
claims, including summary judgmt and pleading standardsill be governed bf, the
Federal Rules of Civil Proceduresee Vess v. Ciba-Geigy Corp. USA, 317 F.3d 1097

1102 (9th Cir. 2003)“The Federal Rules of Civil Predure apply irrespective of the

source of subject matter jurisdiction, and spective of whether the substantive law
iIssue is state or federal.”)
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corporation that had no persomateraction with the patierat issue could be sued unde

APSA. Id. It ruled that the trial aart did not err in grantingummary judgment on behal
of the employees of the parent corponatihat had no interaction with the patien

because they “were not@v in the State of Arizona at thene of [the plaintiff's] stay at

b1t b 1%

the facility,” “were not employed by any of tilsaibsidiaries,” “nevemet, spoke to, or
had any personal contact witis. Loucks,” and “they had ngersonal knowledge” of the

plaintiff “her condition, her care, or her treatmevhile she was a patient at the facility

Id. at 639 (internal quotationand citations omitted). Bgontrast, employees of the

subsidiary that worked onqerty while the plaitiff was admitted tare and were aware

of her presence could be held liable under AP8SA.

Throughout this case, Avalon has denieat ithprovided any care to the Plaintiff,

It has acknowledged that it is a corporateepg apparently many times removed, of tl
entity that did providesuch care. But, aSorbett demonstrates, such a relationship
insufficient to give rise tdiability in the corporate parerfor violation of the APSA.
Plaintiff has failed to estabhsthat Avalon actually provided the care at issue here
opposed to one of Avalon’s suthsiries. Nothing in the recd suggests that Avalon hag
any reason to be aware of Mr. Schirmgatesence at Shadow Mdaam. Furthermore,
there is no evidence indicating that Avalontsrstaff had any pessal knowledge of Mr.
Schirmer, his condition, or his care. (Doc.&2, Ex. A at 2.) These responsibilities fg
to Shadow Mountain. 1d.) Therefore, as irfCorbett, summary judgmenis properly
entered for Avalon as tihe APSA claim.Corbett, 213 Ariz. at 639.

B. Alter Ego Liability

Mrs. Schirmer also attempts to holdaen liable for Shadowlountain’s general
treatment of Mr. Schirmer for both negligenand APSA violations, under an alter e
theory of liability. Generally, a corporati will not be liable for the actions of itg
subsidiary. Keg Rests. Ariz., Inc. v. Jones, 240 Ariz. 64, 73, 375 P.3d 1173, 1182 (d
App. 2016),review denied (Jan. 10, 2017) (“A corporationill be treated as a separat

entity unless sufficient reason appears toedjard the corporate rim.”). However,
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“when a subsidiary corporation is merehetparent corporation’s alter ego and whd
observing the corporate form would work iajustice, a court may properly ‘pierce th
corporate veil’ and hold the parent corporati@ble for the acts of its subsidiaryd.
To allege alter ego liability under Arizona latke plaintiff must estaish that “unity of
control exists and that observance oé ttorporate form would sanction a fraud {
promote injustice.”ld.

“Unity of control exists when the partecorporation exercises ‘substantially tot
control over the management aadtivities of the subsidiary.” Td. (quoting Taeger v.
Catholic Family & Cmty. Servs, 196 Ariz. 285, 297, 995 P.Z&21, 733 (Ct. App. 1999)).
A variety of factors are considered whertedmining whether unity of control exists
including whether the two engs share “common officers or directors,” if the pare
finances the subsidiary, “thparent's payment of the sutmry’'s salaries and othef
expenses, the subsidiaryalure to maintairformalities of separate corporate existend
the similarity of the parent'and the subsidiary’s logos, atite opposing parties’ lack of
knowledge of the subsidiary&eparate corporate existenckl”

“A fraud or injustice arises if observanof the corporate form would confuse th
opposing parties and frustrate their effortptotect their rights, while allowing the part)
responsible to evade liabilityld. at 75. Intentional underpdalization of a subsidiary
corporation “is an important factor in t@emining whether theloctrine of alter ego
should be applied,”l#nough it is “not an absolute gund for disregarding a corporat
entity.” lze Nantan Bagowa, Ltd. v. Scalia, 118 Ariz. 439, 443577 P.2d 725, 729 (Ct.
App. 1978). The key buiry is whether the “financial &g of the corpation is only a
sham.”ld.

Mrs. Schirmer has not established anesstifact as to whier Avalon is Shadow
Mountain’s alter ego. The evidence in theaml reflects that Avalon owns the corpora
great grandparent of Shadow Mountain. (D&, Ex. A at 2.) Altbugh Mrs. Schirmer
points to deposition testimonghat indicates that an unidentified “corporate” enti

controlled Shadow Mountain’salary and budget decisiorthere is no evidence tha
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establishes that Avalon is thebrporation. (Doc. 64, EXa.) Shadow Mountain’s staff

members are not employees of Avalon, andlén did not provide any staff to supervis

Shadow Mountain’s divities. (Doc. 62, Ex. A.) Althougivalon did share some forms

with Shadow Mountain, thisatt, standing alone, is insufficieto rise to the level of
creating a genuine issue of teaal fact for the jury.

Furthermore, the record is devoid ofyaevidence that a fraud or injustice woul
arise by observing the corporate form in ttése. Although Shadow Mountain did us
some forms provided by Avalon during its treatment of Mr. Schirmer, the admis
agreement specifically notes that all carevpied to Mr. Schirmer would be provided b
Shadow Mountain. (Doc. 64, E4X0 at 1.) Furthermore, there is no indication that {
“financial setup of the aporation is only a shamlze Nantan Bagowa, Ltd., 118 Ariz. at
443. Mrs. Schirmer failed to present awdence to support aniling of liability under
an alter ego theory, and thus summagment is properly granted for Avalon

C. TheMalpractice Claims

Arizona law provides that “[a] medicahalpractice action shall not be brough
against a licensed health care provider exo@pin the grounds setrtb in § 12-561."
A.R.S. § 12-562. Sectiol?-561 defines a medicalalpractice action as

an action for injury or deathgainst a licensed health care
provider based upon such prder's alleged negligence,
misconduct, errors or omissions, lmeach of contract in the
rendering of health care, medical services, nursing services or
other health-related services @or the rendering of such
health care, medical services, sing services or other health-
related services, without exgeor implied consent including
an action based upon the gkel negligence, misconduct,
errors or omissions or breachf contract in collecting,
processing or distributg whole human blood, blood
components, plasma, blood fractions or blood derivatives.

A.R.S. 8§ 12-561(2).Given this definition, Ms. Schirar’s claims inCounts One, Two
and Four are medicatalpractice claims.
111
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To assert a medical malpractice actiorplantiff must establish that 1) “[t]he
health care provider failed &xercise that degree of care, skill and learning expected
reasonable, prudent health care provider enplofession or clag® which he belongs
within the state actingy the same or similar circumstances” and 2) “[s]uch failure wa
proximate cause of the injury.” A.R.8 12-563. Demonstrating proximate cau
generally requires expert testimon$fee Rasor v. Nw. Hosp., LLC, 239 Ariz. 546, 549,
373 P.3d 563, 566 (Ct. ApR016) (“Expert medical testimony is also generally requir
to establish proximate cause unless a causaiarship is readily appant to the trier of
fact.”).

Under Arizona law, if a plaintiff @wmits a claim against a health ca
professional, the plaintiff mustertify in a written statement #t is filed and served with
the claim or the designation nbnparty at fault whether @t expert opinion testimony
IS necessary to prove the libacare professional's standastl care or liability for the
claim.” A.R.S. 8 12-2603(A).If such a certification is neseary, then “the claimant
shall serve a preliminary exgpieopinion affidavit with the initial disclosures that arn
required by rule 26.1, Arizona rules of itiprocedure.” A.R.S8§ 12-2603(B). The
affidavit must contain:

1. The expert's qualification® express an opinion on the
health care professional’s stéard of care or liability for the
claim.

2. The factual basis for each claim against a health care
professional.

3. The health care professionaltss, errors or omissions that
the expert considers to be a violation of the applicable
standard of careesulting in liability.

4. The manner in which the health care professional’s acts,
errors or omissions caused @ntributed to the damages or
other relief sought by the claimant.

Id.
Therefore, a plaintiff's preliminary expewpinion affidavit needs to establish tha

the medical provider's breach in its duty care proximately agsed her injury. See
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Gorney v. Meaney, 214 Ariz. 226, 231-32, 150 P.3th9, 804-05 (Ct. App. 2007

(“Thus, Gorney’s expempinion affidavit should have st that the surgery proximately

caused an injury to Gorneyge.the ‘worsen[ed] condition iGorney’s knee. Because it

did not, the trial court properly found the requirements of 8 12-2603(B)(4) werg
met.”). Failure to conply with the preliminary expedpinion requirement can result in
dismissal of a plaintiffs case at the summary judgment ph3se.id. (affirming
summary judgment for the defendant basedttmn plaintiff's failue to comply with
A.R.S. 812-2603(B)).

Mrs. Schirmer failed to comply with §12-2603(B), and thus her claims
dismissed. Dr. Roraback-Carson is the only physician that submitted a prelim

expert opinion affidavit in this case, anddid not comply with tk statute because i

failed to include that Avalon's breach its duty of care proximately caused M.

Schirmer’s death. Dr. Roraback-Carson’s declaraticeported that “[a] hip fracture in
this setting of a man with multiple underlying medical conditions is associated with
morbidity and mortality,” butit did not explain how Aalon’s negligence was the
proximate cause of M Schirmer’s death. (Doc. 62-1 at 7.) Térefore, Mrs. Schirmer
has failed to establish a prima facie caseJounts One, Two, & Four, and these clain

are dismissed.

* The case management order requireds.MBchirmer to “provide full and
complete expert disclosures” Byril 29, 2016. c(:Doc. 15 at. The only expert that was
submitted by this deadline wdsr. Roraback-Carson, anduih she is tb only expert
witness that this Court will consider on summary judgm&se.Orr v. Bank of Am., 285
F.3d at 773-74 (“A trial court can onlymsider admissible ewahce in ruling on a
motion for summar%udgment.")Dr. Kevin Horn did not subihany report or affidavit
until December 2, 2016. (Doc. 64-2 at 5This is far beyond # deadline imposed by
the Court for expert disclosures, and moritegond the deadline mplete all expert
depositions, which was on September 23, 2qD&c. 15 at 3.) Therefore, his report wi

not be considered. Likewise, the certifeatf death does not satisfy the statutory

definition of a preliminar exgtaopinion affidavit, and therefore it cannot salvage M
Schirmer’s claims eitherA.R.S. § 12-2603(B).

®> Dr. Roraback-Carson’s deposition transcript also reflects that Mr. Schirn|
death was caused by “aortic dissection.” (D&l at 10.) Therefore, in the absence
an _ex_?flanatlon as to how the Defendants wesponsible for the aortic dissection, th
plaintiff does not establish a prima facie céseher claims even without the statutor
requirement.
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CONCLUSION

Mrs. Schirmer failed to present any garaufactual issues thabuld be “resolved
only by a finder of fact becae they may reasonably be ak®d in favor of either
party.” Cal. Architectural Bldg. Prods,, Inc., 818 F.2d at 1468. Even when the evidence
is viewed in the lightnost favorable to Mrs. Schirmdrer claims remain unsupported by
the undisputed facts of the redpand therefore Avalon is gthed to summary judgment.

IT ISTHEREFORE ORDERED that Avalon’s Motionfor Summary Judgment,
(Doc. 61), iISGRANTED.

IT IS FURTHER ORDERED directing the Clerk of Qart to terminate this
lawsuit and enter judgment accordingly

Dated this 9th day of May, 2017.

Honorable G. Murna Snow
United States District Jge
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