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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Michael S Entzminge No. CV-16-04551-PHX-DLR
Plaintiff, ORDER
V.

Flannel Damage Holdings LC, et al.,

Defendants.

Plaintiff Michael Entzminger filed thisaction in December 2016 alleging
number of claims arising from real estate investment gosery. (Doc. 1.) Defendants

Rex Baldwin (Rex) and Blue Danube LCI{B Danube) have moved to dismiss tt

claims against them pursuant to Federal RofeSivil Procedure 12(b)(2) and (6). (Dog.

17.) The motion is fully briefid and no party requested oejument or an evidentiary
hearing. For the following esons, the Court finds that personal jurisdiction over R
and Blue Danube is laclkgrand therefore dismisst® claims against them.
|. Background

Entzminger, an Arizona resident, enter@to an investment agreement wit
Defendant Flannel Damage Holdings LC (Flannel), a Utah limited liability compan)
March 2016. (Doc. 1 1Y 1-2, 11-12.) rmt&l's only three members are Defendar

! Having determined that it lacks jadiction over Rex and Blue Danube, th
Court declines to weigh ian the sufficiency of # allegations against them.
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Richard Pupunu, Malohi Cépl Enterprises LLC (Malohi)and Blue Danube. (11 13t

15.) Pupunu is Flannel's managing membed also is the sole member and manager
Malohi, a Utah limited liability comgny. (11 3, 5, 13.) Lik@se, Blue Danube is a Utal
limited liability company, and its sole managaedanember is Rex, a Utah citizen. (11
7,14)

Pursuant to the agreement, Entzmingeested money in Flannel for the purcha
and resale of residential property and,exchange, Flannel agreed to make montt

interest payments to Entzminger and to diva a portion of net profits from the sale @

each property. (11 17-181, 24-25, 36, 37-38.) Athe time the Agreement was

executed, Pupunu and Defendant Richard BaldRichard) signed a guaranty, in whic
they guaranteed repaymentkifitzminger’s investment. (f 27.) Entzminger alleges t
Rex signed the guaranty as a witness, butd®etends that his signature was forged.
28; Doc. 17-1 110,

Entzminger agreed to invest in Flahrmeecause Richard, who Entzminger h;
known personally for several years, misrepresented that he was Flannel's mar

member and would be in contraf the investment funds. @2. 1 Y 44-46.) In reality,

Richard is Rex’s son, big not a member of Flannel, Mdili, or Blue Danube. (11 6, 47

Doc. 17-1 1 14.) Entzminger had no pridatenship with PupunuRex, Blue Danube,
or Malohi, and claims he vatd not have invesd had he known that Richard was n
affiliated with Flannel. (Doc. 1 1 46.)

When Flannel failed to repay the aggeupon amounts, Entzminger filed thi
lawsuit. (11 23, 41, 43.) A=levant here, Entzmingelleges that Rex conspired with
Richard and Pupunu to defratnm, and that Rex and Bluganube aided and abette

Richard’s fraud, acted negligently, and wengustly enriched by Richard’s wrongful

conduct. (11 102-126.) Red Blue Daube have moveddsmiss the claims agains
them for lack of personaljisdiction. (Doc. 17.)
Il. Legal Standard

“Where a defendant moves to dismiss a dampfor lack of personal jurisdiction,

of
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the plaintiff bears the burden of demoasitig that jurisdiction is appropriate.’
Schwarzenegger v. Frédartin Motor Co, 374 F.3d 797, 800 (91@Gir. 2004). To do so,
the plaintiff must showboth that the forum state’s lorgm statute confers jurisdictior

over the non-resident defendant and that threragse of jurisdicbn comports with due

process. Omeluk v. Langsten Slip & Batbyggeri AB2 F.3d 267, 269 (9th Cir. 1995).

Where, as here, the state’s long-armuséatonfers jurisdiction co-extensive wit
the limits of the due process clause, the imguiries merge and the court need consid
only whether the exercise of jurisdan comports with due proceskl.; Doe v. Am. Nat.
Red Cross112 F.3d 1048, 105®th Cir. 1997); Ariz. R. CivP. 4.2(a). The exercise o
jurisdiction comports with dei process when the non-resident defendant has “ce
minimum contacts with [the forum] such tltae maintenance of the suit does not offe
traditional notions of fair playnd substantial justice.Int'l Shoe v. Washingtqr326
U.S. 310, 316 (1945) (internal gatibn and citabn omitted).

If the non-resident defendés “motion is based on viten materials rather than
an evidentiary hearing, the plaintiffeed only make a prima facie showing (
jurisdictional facts.” SchwarzeneggeB74 F.3d at 800 (internal quotations and citati
omitted). At this stage, the court “may rassume the truth oflagations in a pleading
which are contradictely affidavit.” Data Disc, Inc. v. Sy Tech. Assocs., In&57 F.2d
1280, 1284 (9th €i 1977). Uncontroverted allegatiomsthe complaint, however, “mus;
be taken as true, and conflicts between thesfeghtained in the parties’ affidavits mus
be resolved in [the plaintiff's] favor for pposes of deciding whether a prima facie ca
for personal jurisdiction exists.Am. Tel. & Tel. Co. v. Compagnie Bruxelles Lambg
94 F.3d 586, 588-89 (9th Cit996) (internal quotatiorend citations omitted).

I11. Discussion

Personal jurisdiction can be eithgeneral or specific. General person
jurisdiction exists where the non-resideséfendant has continuous and systema
contact with the forumSchwarzeneggeB74 F.3d at 801. “Thiis an exacting standard

as it should be, because a finding of generaddiction permits a defendant to be hale
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into court in the forum state answer for any of its actties anywhere in the world.”
Id. “When a defendant’s contacts with tfeeum do not rise to the level required fg
general jurisdiction, a court may exercise #pegrisdiction over aclaim when it arises
from the defendant’s activige within thatforum.” Compass Fin. Partners LLC v
Unlimited Holdings, InG.No. CV 07-1964-PHX-MHM,2008 WL 2945585, at *2 (D.
Ariz. July 2, 2008).

Here, there is no indication that Rexd Blue Danube ldacontinuous and
systematic contact with Arizona, and Entager argues only that they are subject
specific personal jurisdiction. The Couetnploys a three-prong test to determi

whether specific personal jurisdiction exists:

(1) The non-resident defendamiust purposefully direct his
activities or consummate somarsaction with the forum or
resident thereof, or perform some act by which he
purposefully avails himself of the privilege of conducting
activities in the forum, thergbinvoking the benefits and
protections of its laws;

(2) the claim must be one whichsas out of or relates to the
defendant’s forum-related activities; and

(3) the exercise ghirisdictionmust comport with fair play
and substantial justiceei.it must be reasonable.

SchwarzeneggeB74 F.3d at 802. The plaintiff &es the burden on the first two prong
and a failure to satisfy either is fatald. But “[i]f the plaintiff succeeds in satisfying
both of the first two prongs, the burden thshifts to the defedant to present a
compelling case that the excise of jurisdiction wuld not be easonable.”ld. (internal
guotations and citation omitted). Specific personal jurisdiction over Rex and
Danube is lacking beaae Entzminger has not satisfied the first prong.

In support of his motioo dismiss, Rex submitted affidavit discussing Blue
Danube, his relationship with Pupunu, Flannel, and Rithand his contacts with
Arizona. (Doc. 17-1.) Accordg to his affidavit, Rex i& neonatal nurse practitioner i
Utah, where he has livéidr most of his life. (11 2, 11 He has never lived, owned red

property, or done business in Arizona, hasagents or personal property in Arizona, a
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has no physical presence in Arizona. (ff.)3-Rex formed Blue Danube in November

2015 to explore opportunitifer marketing genetic testindput ultimately did nothing
more with it. (7 13.) Consequently, gl Danube has no bank accounts, has done
business, and Rex has receive funds or other bentf from the company. 1q.) Rex

has never been involved in real estateesiments and has nmdwledge of Richard’s

activities in Arizona. (11 11, 14.) Heaws that he did not witness the guaranty

appended to Entzminger’'s compliaiand that the signature as@&tbto him is not his. (f
10.) Rex further states that,fbee being served with the egplaint in this case, he had
never met Pupunu and had never metpmken with Entzminger. (1 8-9.)

Entzminger submits no controverting affita. Instead, he relies solely on the

no

allegations in his complairdnd the exhibits thereto, and argues that Flannel's forim-

related contacts should be imputed to Rex Danube for purposes of establishing

specific personal jurisdiction because “Flannel is nothing more than the alter ego c

Danube” and Danube is simplyetfalter ego of Rex. (Doc. 27 at 6-7.) This argument is

flawed for at least two reasons.

First, the mere fact that Danubeaisnember of a limited liability company with

forum-related contacts is insufficient to dBtsh specific personal jurisdiction over it

See Compas008 WL 2945585, at *4 (“[T]he fadhat Defendant is a member of g

limited liability company that ows property in Arizona is not sufficient in itself to
subject Defendant to personal jurisdiction.”).

Jurisdiction does not arise vicanslv. and the mere fact of

passive ownershin does not confersdiction: nor does the

fact that LLC members mawndirectlv derive economic

benefits from the foreian limitkliahilitv comnanv’s activities

in the forum state. To baubiect to the forum court’'s

iurisdiction. a member’'s ow activities must satisfy the
minimum contacts test.

C. Biship & D. Kleinbergerl_.imited Liability CompaniesTax and Business Law Current

Through 20069 6.08, 1998 WL 1169401, at *2 (2006). Further, Rex’s relationship \ith

Flannel is even more attenuated, as he is merely a member of a limited liability compar

(Danube) that is a member of another laditliability company (Fannel) with forum-
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related contacts.

Second, the allegations in Entzmingec@mplaint do not support his alter eg

theory. Under Arizona law, the corpde form may be disregarded “when the

corporation is the alter ego or business caindf a person, and when to observe the

corporation would work an injustice.Dietel v. Day 492 P.2d 455, 457 (Ariz. Ct. App

o

1972). This may occur where there is “sustity of interest and ownership that th’e
e

separate personalities of the corporatior amwners cease to exist” or “when th

corporate entity is uset perpetrate fraud.”ld.; Parks v. Macro-Dynamics, Inc591

P.2d 1005, 1009 (Ariz. CApp. 1979). Here, Flannel's managing member is Pupunu,

not Danube or Rex. Pununu also is the saéamber and manager of Malohi (Flannel
other member), and the person allegedh&ve signed the agreemt and guaranty.
Although Entzminger claims that Danube d&e received the benefit of his investme
funds and knew about éhard’s fraudulent conduct, theskegations are contradicted b
Rex’s affidavit and therefore are not presumed tiSee Data Disc557 F.2d at 1284 (“If
only one side of the conflict was supported by affidavit, our taskld be relatively
easy, for we may not assume the truth ofgalt®ns in a pleadinghich are contradicted
by affidavit.”); Compass2008 WL 2945585, at *3 (“Alledeons in a complaint, when

contradicted by affidavit, are not enougbh confer personal jurisdiction over a

S

nonresident defendant.”). Entzminger’s allegiasi, at most, establish that Danube was a

passive member of Flannel. He has not shawnity of ownership or interest betwegn

Flannel and Danube or Rex.

For these reasons, Entzminger has not meeturden to show that Danube and

Rex purposefully direed any of their activities at hiror at Arizona, or that they
performed any acts by which they purposefdixailed themselves of the privilege @
conducting business indhforum. Accordingly, the Coufinds that it lacks persona
jurisdiction over these defendants.

IT ISORDERED that Defendants Rex Baldwimé Blue Danube LC’s motion to

—

dismiss (Doc. 17) iSSRANTED. Defendants Rex Baldwin and Blue Danube LC are
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dismissed for lack of personal jurisdiction.
Dated this 15th day of May, 2017.
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