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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Marilynn J. Ewing, No. CV11-8194-PCT-JAT
Plaintiff, ORDER
V.

Wells Fargo Bank and Wells Fargp
Financial Agency Co.,

Defendats.

Currently pending before the Court &efendants’ Motion to Dismiss (Doc. 4)
Motion to Dismiss Amende@omplaint (Doc. 14), and Motion for Summary Dispositic
(Doc. 15). The Court now rules on the Motions.

l. BACKGROUND

The following are the facts alleged tine Amended Complainwhich the Court
presumes true for purposes of resolving thotion to dismiss. On August 14, 200
Plaintiff Marilynn Ewing applie for a home equity line afredit from WellsFargo Bank,
N.A. to consolidate credit card debt. Skas pre-approved for the home equity line
credit by Wells Fargo, N.A. on August 14, but was denied later the same day.

On August 21, 2009, Wells Fargo Bak,A. made a credit report inquiry o

Plaintiff. On that same day, Wells FarBank, N.A. reported t@ransunion a second

denial of a loan request, but Plaintiff diebt make a second loan request. Plaintiff

notified Wells Fargo, N.A. invriting of the impermissible credit report inquiry and of th

erroneous report of a denial of credit. aiRtiff filed a police report for identity theft
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regarding the alleged application faedit on or around August 21, 2009.
Plaintiff filed a complaint in state courth August 152011 alleging claims undet
the Fair Credit Reporting Act (the “FCRA”)(Doc. 1-1.) Defendda removed to this
Court on December 8, 2011. (Doc. 1.) Defendants filed a Motitnstmiss Plaintiff's
Complaint on December 13011. (Doc. 4.)
Plaintiff filed both a Response tthe Motion to Dismiss (Doc. 11) and a
Amended Complaint (Doc. 12) on January, 2012. Plaintiff filed her Amended

Complaint without lave of Court, even though thene for filing an amendment as j
nts

right pursuant to Federal Rule of CiHlrocedure 15(a)(1) had elapsed. Defend

nonetheless consented to Plaintiff's filiofj the untimely Amended Complaint. (Dog.

13, p.2.)

BecauseDefendantsconseted to Plaintiff filing an Amended Complaint, the
Court will treat the Amended Complaint as theigive pleading in this case. The Coy
therefore will deny the origind¥lotion to Dismiss (Doc. 4) asmoot because it does ng
respond to the operative pleading.

After Plaintiff filed her Amended Compla, Defendants filed the pending Motiotr
to Dismiss Amended Complaint (Doc. 14) pwasuto Federal Rule of Civil Procedur
12(b)(6) for failure to state aaim. When Plaintiff did notespond to that Motion within
the allotted time, Defendants filed a dm for Summary Disposition (Doc. 15) of
March 8, 2012. Plaintiff filed an untimehgsponse to the Math to Dismiss on March
27, 2012. (Doc. 16.)Although Plaintiff did not filea timely Response, because she ¢
actually file a Response, tohich Defendants filed a Replyithout objection, the Court
will treat her Response as timely and wiéiny the Motion for Smmary Disposition as

moot.

! Once a party files an amended pleading,dtiginal pleading no longer perform
an\S/ function and thereafter ieeated as “non-existent.’Ferdik v. Bonzelet963 F.2d
1258, 1262 (9tiCir. 1992).
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[I.  LEGAL STANDARD

The Court may dismiss a complaint foildee to state a claim under Federal Ru

of Civil Procedure 12(b)(6) for two reasons:la¢k of a cognizable legal theory and 2)

insufficient facts alleged under a cognizable legal thedwlistreri v. Pacifica Police
Dep't, 901 F.2d 696,%0 (9th Cir. 1990).

To survive a 12(b)(6) motiofor failure to state a clai, a complaint must meet
the requirements of Federal Rule of Cifitocedure 8(a)(2). Rule 8(a)(2) requires
“short and plaint statement of the claim shayvthat the pleader sntitled to relief,” so
that the defendant has “fair notice of what th . claim is and the grounds upon which
rests.” Bell Atlantic Corp. v. Twomb]y550 U.S. 544, 555 (2007)(quotir@onley v.
Gibson 355 U.S. 41, 47 (1957)).

Although a complaint attaekl for failure to state elaim does not need detailed

factual allegations, the pleader’s obligatitsn provide the grounds for relief require

“more than labels and conclosis, and a formulaic recitatiaf the elements of a caus

of action will not do.” Twombly 550 U.S. at 5551fternal citations omitted). The factual

allegations of the complaint must be sti#nt to raise a right to relief above
speculative levelld. Rule 8(a)(2) “requires a ‘showingather than a blanket assertiorn
of entitlement to relief. Without some factu#iegation in the complainit is hard to see
how a claimant could satisfy the requiremehtproviding not only ‘fair notice’ of the
nature of the claim, but also @unds’ on which the claim restsld. (citing 5 C. Wright
& A. Miller, Federal Practice and Proage 81202, pp. 94-98d ed. 2004)).

Rule 8's pleading standard demandsrenthan “an unadosd, the defendant-
unlawfully-harmed-me accusation.Ashcroft v. Igbal 556 U.S. 662, 678 (2009)(citing
Twombly 550 U.S. at 555). A complaint thdfers nothing more than naked assertio

will not suffice. Tosurvive a motion to dmiss, a complaint nsti contain sufficient

factual matter, which, if accepted as true, statetaim to relief that is “plausible on it$

face.” Igbal, 556 U.S. at 678. Facial plausibiligxists if the pleader pleads factual

content that allows the coud draw the reasonable inference that the defendant is li
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for the misconduct allegedd. Plausibility does not equgbrobability,” but plausibility
requires more than a shegewssibility that a defendant acted unlawfullg. “Where a
complaint pleads facts that dmaerely consistent’ with a dendant’s liability, it ‘stops
short of the line between possibility and plausibility of entitlement to reliddl:”(citing
Twombly 550 U.S. at 557).

In deciding a motion to dismiss underl®&d2(b)(6), a court must construe th
facts alleged in the complaim the light most favorable tthe drafter of the complaint
and the court must accept all well-pleddfactual allegations as truesee Shwarz v.
United States234 F.3d 428, 435 (9th Cir. 2000). maheless, courts do not have |
accept as true a legal conclusiauched as a factual allegatioRapasan v. Allain478
U.S. 265, 286 (1986).

[11.  ANALYSISAND CONCLUSION

Defendants argue that Plaintiff has stdted a claim undeghe FCRA for false
reporting or for improper credit inquiry. Ti@ourt will deal with each claim in turn.

A. False Reporting

Defendants assert that Plaintiff hadglefd to state a claim for false reportin
because she did not allege that shbnstted a 15 U.S.C. 8§1681s-2(b)(1) notice
dispute to the credit reportingeacy. Defendantiurther argue that Plaintiff's reporting
of the problem directly to Defeadts did not cure this defect.

Congress enacted the FCRA ensure fair and accurate credit reporting,
promote efficiency in théanking system, and to peat consumer privacyGorman v.
Wolpoff & Abramson, LLP584 F.3d 1147, 1153 (9th C2009). To ensure accurat
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credit reporting, the FCRA impges some duties on the sources that provide information

to credit reporting agencies urnishers,” as they arcalled in the statuteld. Section
1681s-2 prescribes two categories of respdlitgifor furnishers ofinformation to credit
reporting agenciesld. at 1564.

Subsection (a) outlines furnishers’ dutypmvide accurate formation to credit

reporting agencies. Id; 15 U.S.C. 81681s-2(a). uBsection (b) imposes -certail
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obligations, including duties timvestigate, that are trigged when a furnisher receives
notice from a credit reporting aggnthat the consumer disgstthe information provided
by the furnisher.Id.; 15 U.S.C. 81681s-2(b). Subsen (b) duties arise only after the
furnisher receives notice of a dispute fromaradit reporting agency; notice of a dispute
sent to the furnisher dictly from the consumer does not trigger the duti@srman 584
F.3d at 1154.

The FCRA expressly creates a privatghti of action for wilful or negligent
noncompliance. Id. (citing 15 U.S.C. 881&ln & 0). But sectiorl681s-2 limits this
private right of action to claims arisinghder subsection (b), the duties triggered upon
notice of a dispute from a credit reportiagency. 15 U.S.C. 81681s-2(c). Dutigs
imposed on furnishers under subsection (apaferceable only by government agencigs.
Gorman 584 F.3d at 1154.

Plaintiff alleges that Defedlant Wells Fargo, N.A., whis a furnisher under thg
FCRA, inaccurately reported to Transuniengredit reporting agency, that Wells Fargo
had denied a second loan request from PfainRlaintiff alleges she never filled out &
second loan application. Plaintiff furthdieges that she notified Wells Fargo, N.A. of
the erroneous report of a denial of credut Plaintiff does not allege that she submitted
a notice of dispute to Transunion.

Consumers have a private right of antunder the FCRA against a furnisher for
false reporting only for violations of 18.S.C. 81681s-2(b). And a furnisher’s
subsection (b) duties are triggered only ifomgsumer sends a §1681dtice of dispute to
the credit reporting agency. Besa Plaintiff has not allegafat she sent such a notice
to Transunion, her claim for false reportiagainst Defendants necessarily fails. The
Court therefore will grant Oendants’ Motion to Disnsis Amended Complaint with
respect to the false reporting claim.

B. Improper Credit Report Inquiry

Defendants argue that Plaintiff has failed to state a claim for an improper ¢redi

inquiry because she has not alleged pladasiactual allegations that Wells Fargp
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obtained a credit report with no permissilgarpose. Defendants contend that t
allegations in the Amended Colamt are consistent with at least three of the permissi
purposes for a credit inquiry listen 15 U.S.C81681b(a)(3).

The FCRA provides that a consumeporting agency may furnish a consum

report under the following circumstances:

(3) To a person to which it has reason to believe —

(A) intends to use the informan in connection with a credit
transaction involving the consumer on whom the information is to be
furnished and involving the extensionarédit to, or review or collection of
an account of, the consumer; or

(F) otherwise has a legitimate mess need for thinformation —
(i) in connection with a business transaction that is initiated
by the consumer; or
(i1) to review an account tdetermine whether the consumer
continues to meet the terms of the account.

15 U.S.C. 81681b(a)(3)(A),(F)(i)(i)). A couser whose credit report is obtained fq
reasons other than those allowed in theutgatnay recover actual and punitive damag
and attorneys’ fees and costs from the user of such informaltimme v. Dranow 945
F.2d 306, 307-08 (9th Cit991)(citing 15 U.S.C. §1681n).

Plaintiff alleges in the Amended Compitithat on August 21, 2009, after Well
Fargo had denied her a loan, Wells Fargooreed an additional credit report inquin
even though it “had no permissible purpose for obtaining a credit report.” (Doc. 12
Viewing this allegation in the light mostvarable to Plaintiff, Plaintiff alleges that
because Wells Fargo had already deniedldem application and because she did 1
make a second loan application, Wellggéano longer had a peissible purpose for

making a credit inquiry regairey the loan application.

But, as Defendants poiout, there could be manyhar permissible reasons foy

Wells Fargo to make a credit inquiry regagl Plaintiff. Moreove, the allegation that

Plaintiff filed a police report for identity &ft might indicate that someone used her

identity to apply for another &m or some other credit transaction with Wells Fargo,

which case Wells Fargo might have had atilegte reason for pullinglaintiff's credit
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report.
The Court does not have to presume Riléislegal conclusion that Wells Fargd
“had no permissible purpose for obtaining adit report” is true. And Plaintiff must dg

more than simply make this lbaallegation to survive a motidn dismiss. Plaintiff must

make plausible factual allegations, not legahclusions, demonstrating that Wells Fargo

did not have a permissible purpose for mgkihe credit inquiry on August 21. Becaus
she had not done so, the W owill grant DefendantsMotion to Dismiss Amended
Complaint with regard to Rintiff’'s impermissible credit inquiry claim as well.

Plaintiff did not seek leave to ameheér Amended Complain But the Ninth
Circuit Court of Appeals has instructedstlict courts to grant leave to amersilia
sponte when dismissing a case for failure tatsta claim, unless the court determin
that the pleading could not possibly beexliby the allegation of other facts.opez v.
Smith 203 F.3d 1122, 112{®th Cir. 2000)(quotind>oe v. United State$8 F.3d 494,
497 (9th Cir. 1995)). Because the Court cansay that Plaintiff could not cure thg

deficiencies of the Amended Complaint witle allegation of additional facts, the Couft

will give Plaintiff leave to filea Second Amended Complaint.
But the Court cautions Plaintiff that thiall be her last bite at the apple. Th

Court can deny leave to amewthen a party repeatedly fails cure the deficiencies of

her pleading. In the Second Amended ComplePlaintiff must plead plausible facts$

demonstrating Defendants’ liability and madso identify which statutory sections sh
claims Defendants violated. Further, she nplsad with particularity what damages sh
suffered as a result of Defendants’ actionsis hot sufficient to simply allege that sh
was damaged.

Accordingly,

IT IS ORDERED GRANTING Defendants’ Mobn to Dismiss Amended
Complaint (Doc. 14) wh leave to amend.

IT IS FURTHER ORDERED that Plaintiff must file her Second Amende
Complaint within ten (10¥lays of the date of this Ordélf. Plaintiff fails to file a Second

-7 -

e

D
2}

137

D

e

e

D




© 00 N O o b~ W N B

N N NN NN NNDNRRRRR R R R R
0 ~N o 00 W NP O © 0N O 0 M W N B O

Amended Complaint wiih ten days, the Clerk shallsiss this case without furthe
notice pursuant to Federal Ruof Civil Procedure 41(bjor failure to canply with a
Court order.
IT IS FURTHER ORDERED DENYING as moot Defendants’ Motion tg
Dismiss (Doc. 4) and Motion fummary Disposition (Doc. 15).
Dated this 21st daof May, 2012.

-

y James A. Teilborg /
United States District Judge




