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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Bernice Ma&enzie No. CV 12-8092-PCT-JAT
Plaintiff, ORDER

V.

Federal National Mortgage Association;

Wells Fargo Home Mortgage, Inc.; Tiffany

& Bosco; MERS

Defendats.

Currently pending before the Court ise Motion to Dismiss of Defendants
Federal National Mortgage Association (tfeeal”), Wells FargoBank, N.A. (“Wells
Fargo”), and Mortgage ElectranRegistration Systems, Inc. (‘“MERS”). (Doc. 11.) Tt
Court now rules on the Motion.

l. BACKGROUND

14

vJ

e

Plaintiff Bernice MacKenzie purchased property located at 1030 South Foothills

Drive, Dewey, Arizona (the “Property”) onaMember 14, 2006 withlaan in the amount
of $361,000 (the “Loan”) securdxy a Deed of Trust (the “DOT®.The DOT names the
lender as nonparty Crestar Mortgage andTihestee as Michael Bosco, Jr. The DOT

provides that, in thevent of default, the Lender, @s successors and assigns, m

! The Court can consider plidly recorded documentdike the Deed of Trust,
without converting this motion to dismiss into a motion Sammary judgmentLee v.
City of Los Angele250 F.3d 668, 688-89 (9th Cir. 2001).
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invoke the DOT’s power of sale and sell tReoperty at public auction to the highe
bidder.

On March 24, 2010, Mr. Boseg as Trustee, recordedNmtice of Trustee’s Sale.
Plaintiff neither reinstated héoan nor had the salenjoined, so the Trustee’s Sale toc
place on April 11, 2011. Mr. Bzo recorded a Trustee’'s Deggon Sale conveying the
Property to Fannie Mae ofpril 15, 2011. OnMay 31, 2011, Fanai Mae obtained a
forcible entry and detainerggment against Plaintiff requirg Plaintiff to surrender the
Property by June 13, 2011.

Plaintiff filed the pending casen May 14, 2012. (Doc. f.)Plaintiff's Complaint
does specifically delineate her claims, hbé Complaint appears to contain clain
frequently found in mortgagtreclosure litigation. Defendés Federal, Wells Fargo
and MERS filed the pending Rule 12(b)(6) fidm to Dismiss on June 26, 2012, arguir
that Plaintiff has failed to state a claim.

II. LEGAL STANDARD

The Court may dismiss a complaint foildee to state a claim under Federal Rule

)

of Civil Procedure 12(b)(6) for two reasons:la¢k of a cognizable legal theory and 2
insufficient facts alleged under a cognizable legal thedwlistreri v. Pacifica Police
Dep't, 901 F.2d 696,90 (9th Cir. 1990).

To survive a 12(b)(6) motiofor failure to state a clai, a complaint must meef
the requirements of Federal Rule of Cifitocedure 8(a)(2). Rule 8(a)(2) requires
“short and plaint statement of the claim shayvthat the pleader isntitled to relief,” so
that the defendant has “fair notice of whag th . claim is and the grounds upon which
rests.” Bell Atlantic Corp. v. TwombJy550 U.S. 544, 555 (2007)(quotir@ponley v.
Gibson 355 U.S. 41, 47 (1957)).

Although a complaint attaekl for failure to state elaim does not need detaile

? Plaintiff previously filed a very similazomplaint in this Cour which eventually
was dismissed when Plaintiff failed tespond to a motion to dismissMacKenzie v.
Wells Fargo Bank, N.A., et alCase No. CV11-8114-PCT-DGC.
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factual allegations, the pleader’s obligatits provide the grounds for relief require

(7]

“more than labels and conclosis, and a formulaic recitation of the elements of a cause

of action will not do.” Twombly 550 U.S. at 5551fternal citations omitted). The factug
allegations of the complaint must be sti#nt to raise a right to relief above
speculative levelld. Rule 8(a)(2) “requires a ‘showingather than a blanket assertior
of entitlement to relief. Without some factu#iegation in the complainit is hard to see
how a claimant could satisfy the requiremehtproviding not only ‘fair notice’ of the
nature of the claim, but also @unds’ on which the claim restsld. (citing 5 C. Wright

& A. Miller, Federal Practice and Proage 81202, pp. 94-98d ed. 2004)).

Rule 8's pleading standard demandsrenthan “an unadosd, the defendant-
unlawfully-harmed-me accusation.Ashcroft v. Igbal 556 U.S. 662, 678 (2009)(citing
Twombly 550 U.S. at 555). A complaint thdfers nothing more than naked assertio
will not suffice. Tosurvive a motion to dmiss, a complaint nsti contain sufficient

factual matter, which, if accepted as true,esta claim to relief that is “plausible on it

face.” Igbal, 556 U.S. at 678. Facial plausibiligxists if the pleader pleads factual

content that allows the cound draw the reasonable inference that the defendant is li
for the misconduct allegedd. Plausibility does not equgbrobability,” but plausibility
requires more than a shgawssibility that a defendant acted unlawfullid. “Where a
complaint pleads facts that draerely consistent’ with a dendant’s liability, it ‘stops
short of the line between possibility and plausibility of entitlement to relidél.”(citing
Twombly 550 U.S. at 557).

In deciding a motion to dismiss underl&d.2(b)(6), a court must construe th
facts alleged in the complaimt the light most favorable tthe drafter of the complaint
and the court must accept all well-pleddfactual allegations as truesee Shwarz v.
United States234 F.3d 428, 435 (9th Cir. 2000). maheless, courts do not have |
accept as true a legal conclusiauched as a factual allegatioRapasan v. Allain478

U.S. 265, 286 (1986).

!
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1. ANALYSISAND CONCLUSION

Plaintiff's Complaint lists several fed® statutes, but @é&s not allege how
Defendants violated those statutes. Her acallegations boil dan to the following
arguments: Defendants did not have “standtagforeclose her home and were not “regl
parties in interest” because Defendants are not the holderg ofote evidencing the
Loan; the Deed and Note wee impermissibly “separatgdthe Note was illegally
securitized; and MERS cannot have a real istarea mortgage. Rintiff also implicitly
alleges a claim for wrongful foreclosure.

A. A.R.S 833-811(C)

This Court previously has rejected alletlegal theories asserted by Plaintif

—h

Arizona courts and this Courtpeatedly have held that arpadoes not have to producs

D

the original note before thgarty can foreclose in Arizonahich is a statutory deed of
trust state.See, e.gHogan v. Washington Mut. Bank, N.277 P.3d 781, 783-84 (Ariz

174

2012). Courts also have rejected foreclesuiaintiffs’ “impermissible separation of the
deed and note” theory of liability.See, e.g., Owens v. Reconstruct, G211 WL
3684473 at *3 (D. Ariz. Augus23, 2011). Nor have countecognized a cause of action
for the sale of loans ia the secondary market or “securitizatiorSee, e.g., Harding v.
U.S. Bank, N.A.2012 WL 3871506 at *8D. Ariz. Sept. 6, 2012).Finally, courts have
rejected the argument that MERSa “sham” beneficiary beaae it has no actual interes
in the loan. Cervantes v. Countrywide Home Loans, 2009 WL 3157160 at *10 (D.
Ariz. Sept. 24, 2009).

But even if any of those legal theoriesre viable, Plaintifivaived them because

—+

she did not obtain an umction at least one day before Treistee’s Sale of the Property

Section 33-811(C) of th&rizona Revised Statutes reads in pertinent part:

The trustor . . . and all persotes whom the trustee mails a
notice of a sale under a trust deed pursuant to 833-809 shall
waive all defenses and objecticasthe sale not raised in an
action that results in the ismoce of a court order granting

-4 -




© 00 N O O b~ W N P

N N NN NN NNDNRRRRR R R R R
0w ~N o 00~ W NP O © 00N O 0 W N P O

relief pursuant to Rule 65, Ana rules of civil procedure,
entered before 5:00 p.m. moamt standard time on the last
business day before the sdb&ed date of sale.

Plaintiff indisputably did not obtain injutigce relief before the Trustee Sale of the

Property.
A trustor, like Plaintiff, waives all defises and objections tbe trustee sale not
raised in an action resulting in injunctive relief awarded at least one business day

the trustee sale. Because Riidi did not obtainan order enjoining # Trustee Sale of

the Property, she waived allagins that would have providetkfenses or objections to

the sale. Madison v. Groseth279 P.3d 633, 637-38 (A&ri Ct. App. 2012). The Court

finds Plaintiff could have raised all the argembs she makes in h€omplaint, except for

pefo

the wrongful foreclosure claim, in a motionéajoin the Trustee Sale. Because all thgse

arguments could have providdéfenses or objections toetirustee Sale, Plaintiff has

waived them.
B. Wrongful Foreclosure

Plaintiff asserts throughout the Colapt that Defendants had no right t

D

foreclose on the Property, which the Court wilhstrue as an attempt to state a claim for

wrongful foreclosure. Although Arizona statourts have not yeixplicitly recognized a

cause of action for wrongful feclosure, this Court hasSee, e.g., Schrock v. Federal

Nat'l Mortg. AssoG.2011 WL 3348227 at *@D. Ariz. August 32011). The Court has
held that the tort of wrongful foreclosuis not waived by A.FRS. section 33-811(C)

because it is only ripe once adalosure sale has occurred.

To establish a claim for wrongful foreclog, Plaintiff must prove that either she

was not in default at the tima the foreclosure or that éhforeclosing party caused he
default. See, e.g.Holt v. Countrywide Home Loans, In@012 WL 369591 at *4 (D.
Ariz. Feb. 6, 2012)Jada v. Wells Fargo Bank, N,A2011 WL 326733@t *3 (D. Ariz.
July 29, 2011). Plaintiff never alleges thaé stias not in default otihhe Loan athe time

=

of the foreclosure or that the foreclosing pardused her failure to make Loan payments.
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Rather, her allegations center on Defendants not being the appropriate parties, for
reasons, to foreclose on the Redy. Because Plaintiff does not allege that she v
current on the Loan at the time of the Truskede, she cannot stadeclaim for wrongful
foreclosure.

Accordingly,

IT ISORDERED GRANTING Defendants’ Motion to Dismiss (Doc. 11). Th
case is dismissed in its entirety.

Dated this 2nd geof October, 2012.

-

ﬂ James A. Teilborg /
United States District Judge
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