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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Richard Leland Neal, No. CV-16-08291-PCT-DLR
Plaintiff, ORDER
V.

B Marc Neal, et al.,

Defendants.

Before the Court is the Motion Barding Judgment Creditor's Underlyin
Judgment as Being Void as a Matter of Liled on behalf of Deendants B. Marc Neal

("Marc"), Michael Kenneth Neal ("Michagl"and Richard Wayne Neal ("Richard").

(Doc. 78.) The motion is fully briefed amsb party requested oral argument. For t
following reasons, the motion is denied.
|. Background

In this action, Plaintiff Richard Lelan#leal ("Neal") accuses Defendants (
mismanaging the assets of the Claude K. Waahily Trust B ("Trug’) and violating the
Racketeer Influencechd Corrupt Organizations ("RICO") Am the process. (Doc. 27.

Defendants have moved to dismiss the amermenplaint, arguingn part that Neal

lacks standing to raise these claims because het a beneficiary of the Trust. (Dog.

38.) The Court currently kBaDefendants' motion to disss under review and will be

Issuing a decision in due course.
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Shortly after Defendants moved to dismiNeal's amended complaint, non-paf
Patricia Lewis moved to intervene as aipliff pursuant to Federal Rule of Civi
Procedure 24. (Doc. 48.) In her motidrewis represented that she is a judgme
creditor of Neal's in an #on before the Mohave County Superior Court, holdi
judgments in excess &4.6 million ("Superior Court Actig’). In the Superior Court
Action, Lewis served a writ of garnishmergamn Marc in his capacity as trustee of tf
Trust. Lewis sought to inteene in this action "to prett her ability to collect her
judgments, and guard against the possibility of collusion dmtwihe parties now in thig
suit to defeat her rights."ld. at 2.) Defendants opposedwis' request. (Docs. 56, 73.)

After full briefing on Lewis' motion tantervene, Defendants filed the instar

motion, in which they contehthat the underlying stateourt judgment upon which

Lewis' asserted right to intervene is lthse unenforceable because it was not time

renewed. Specifically, Defendants comtethat Lewis filed her judgment renewse

affidavit one day late back in 2009. (Doc. 78.) In additmorenewing their request that

the Court deny Lewis' motion to interveneefendants ask the Court to declare t
underlying state court judgment void andatward Defendants their reasonable attorne
fees incurred in opposirgewis' intervention.

II. Discussion

In response to Defend@h motion, Lewis withdrewher motion to intervene.
(Doc. 79.) Defendantsipposition to Lewisintervention thereforés moot. The sole
remaining issue is whether Defendants are entitled to recover their reasonable att
fees incurred in opposirgewis' intervention.

As an initial matter, the Court finds ah Defendants are not entitled to the
attorneys' fees becaudieey failed to articulate a basisr those fees in their motion
Instead, Defendants merely request fees witkgptaining why they are entitled to then
(Doc. 78 at 6.) Defendants cited for thest time in their reply memorandum five
sources potentially entittement them to anaedvof fees: (1) Federal Rule of Civi
Procedure 41(a)(2), (2) A.R.8.12-349, (3) Rule 11, (4A.R.S. § 14-11004, and (5
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Arizona Rules of Professional Conduct ("EthiBalles") 3.3, 4.4 and 8.4. (Doc. 81.) Bl

"the district court need natonsider arguments raised ftre first time in a reply brief."

Zamani v. Carnes, 491 F.3d 990, 997 (91Gir. 2007). Indeed, Deffielants' failure to raise

these arguments in their initiadotion deprived Lewis of a @aningful opportunity to be

heard on them.Nevertheless, the Court finds oretimerits that Defendants are n

entitled to fees under any of the prowiss cited in their reply memorandum.
A. Rule41(a)(2)

Rule 41 governs voluntary dismissalsfederal court. As a general rule, "an

action may be dismissed at the plaintiff'guest only by court order, on terms that tf
court considers proper.” Fed. R. Civ.4R(a)(2). A court order is not needed, howeVs
if a plaintiff files "a notice of a dismissdlefore the opposing p§ serves either an

answer or a motion for summary judgment,™arstipulation of dismissal signed by a
parties who have appearedFed. R. Civ. P. 41(a)(1)(A Relying onRule 41(a)(2),
Defendants contend that Lewdannot withdraw her motion tiotervene without a court
order, and that the Court may require her tp [Pafendants' reasonaldéorneys' fees as
a condition of the voluntary dismissal.

Defendants' reliance on Rudd.(a)(2) is misguided. Ehrule applies only to the
voluntary dismissal of actions, and Lewis Ima$ dismissed an action. Nor could she-
Lewis never was a party to this action beeatlee Court did not rule on her motion t
intervene before sheithidrew the request. Defendadntsliance on Rule 41(a)(2) woulc
be appropriate had the Court granted Lewejuest to intervene, Lewis filed he
complaint-in-intervention, Defendants eith@rswered or movefibr summary judgment
on the complaint-in-intervention, and Lewistbafter sought to voluntarily dismiss he
intervener complaint. T@se hypothetical circumstancdsowever, are a far cry from
what has occurred here.

Lewis never was a party to this actioBhe merely filed, tin withdrew, a motion
to intervene. Defendants cite no authoriplging Rule 41(a)(2) to these circumstancs

nor has the Court found any. To the contrpayties typically are db to withdraw their
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own motions at their own discretion. If a metis withdrawn in bad faith or prejudice
the non-movant, otheprovisions or doctrines might entitle the non-movant to a
award, but Defendants fail to show that Rulead(X) is a source of any such entitlemen
B. A.R.S. §12-349
Pursuant to A.R.S. § 12-3@9), the Court must assess reasonable attorneys'

against an attorney or party who:

1. Brings or defends a claim without substantial justification.

2. Brings or defends a claimlsly or primarily for delay or
harassment.

3. Unreasonably expandsdelays the proceeding.

4. Engages in abuse of discovery.

Defendants do not argue that Lewis engagedbunsive discovery or that she moved
intervene solely or primarilyor delay or harassment. dtead, they argue that Lewi
moved to intervene ihout substantial justification bause she knew or should hay
known that the underlying atie court judgment was unenfoabde. (Doc. 81 at 5.)

Relatedly (and somewhat circularly), Dedants contend that Lewis unreasonakl

expanded and delayed this case by moving tervene without substantial justification,.

(1d.)

For purposes of § 12-3@4), however, "without subsidial justification' means
that the claim or defense is groundlasd not madein good faith." A.R.S. 8§ 12-349(F)
(emphasis added). The party requestiegs must prove these elements by
preponderance of the evidencge White Mountain Health Ctr., Inc. v. Maricopa Cty.,
386 P.3d 416, 438 (Ariz. Ct. App. 2016). relealthough Defendants argue that Lew
motion to intervene was groundless becauseabgerted right to intervention was basq
on an unenforceable judgmenteyhprovide no evidese that Lewis sought to interven
in bad faith. Accordingly, Defendants hawet carried their burdeto recover fees under
§ 12-349(A).

C. Rulell
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Rule 11(b)(2) states, melevant part, that:

By presenting to the court agalding, written motion, or other
paper—whether by signing, lifig, submitting, or later
advocating it—an attoey or unrepresented party certifies
that to the best of the perssrknowledge, iformation, and
belief, formed after an inquiry reasonable under the
circumstances:

(1) it is not being presentddr any improper purpose, such
as to harass, cause unnecessietgy, or needlessly increase
the cost of litigation;

(2) the claims, defensesnd other legal contentions are
warranted by existing law or by nonfrivolous argument for

extending, modifying, or reversing existing law or for
establishing new law;

(3) the factual contentions v evidentiarysupport or, if
specifically so identified, will likely have evidentiary support
after a reasonable opportunifgr further investigation or
discovery; and

(4) the denials of factualoatentions are warranted on the

evidence or, if specirlly so identified, are reasonably based
on belief or a lack of information.

"If, after notice and a reasonable opportunityéspond, the court determines that RU

11(b) has been violated, the court may ingas appropriate sanction on any attorne

law firm, or party that violated the rule ornssponsible for the violation." Fed. R. Ciy.

P. 11(c)(2).

Defendants contend that an objecyvekasonable investigion would have
revealed that Lewis' proposed complainifitervention was unwarranted by existing la
and lacked evidentiary support becauseuheerlying state court judgment upon whig
Lewis' asserted right to intervene was basathenforceable. Defendants therefore ur
the Court to sanction Lewis and/or her ateyrby ordering them to pay Defendant
reasonable attorneys' fees.

Initially, the Court is notconvinced that Lewis' cosel's oversightvas per se
unreasonable. The judgment renewal affidswats filed a mere one day late back
2009. Notably, Defenas did not uncovethis defect when thewitially responded in
opposition to Lewis' mion to intervene. See Docs. 56, 73.) Defalants brought this
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issue to the Court's attentidar the first timein mid-October 2017, over two month
after full briefing on Lewis' motion to intervenéelhis delay suggests that the defect
the underlying state court judgment eludedreel on all sides dihrelatively recently.
Assuming, however, that Lewis' coehsfailed to perform an objectively
reasonable investigation prior to filing the o to intervene, Defendants still are ng
entitled to attorneys' fees undeule 11(c) because they havat complied th the rule's
strict procedural requirements. SpecificalRule 11(c)(2) requires a party moving fg

sanctions to serve its motion on the othenyp@venty-one days prior to filing the motior

with the court in order to givihe other party time to withdraw the frivolous filing. "The

Ninth Circuit Court of Appeals requires strimtlherence to this ‘saharbor' provision."
Miladinovic v. Tarvin, No. CV-12-02614-PHX-SRB, 20M/L 12190509, at *2 (D. Ariz.
Mar. 8, 2013).

Here, there is no evidence that Defemi complied with the safe harbg
provision. Indeed, their motion regardinge talleged invalidity of the underlying stat

court judgment does not mention Rule 11. (D) Defendants fitsappealed to Rule

11 in their reply memorandum, and e-mail exades attached to the reply indicate that

Defendants discussed the Ruleig¢due with Lewis only aftefiling the instant motion.
(Docs. 81, 81-1.) Moreover, Lewis hasnic@ withdrawn the alleged frivolous filing
which is precisely what Rule Klsafe harbor contemplates.

D. A.R.S §14-11004

Pursuant to A.R.S. § 14-11004:

A. A trustee or a person who is nominated as a trustee is
entitled to reimbursement frorthe trust for that person's
reasonable fees, expensesd disbursement, including
attorney fees and costs, that areut of and that relate to the
g_ood faith defense or prosecutioha judicial or alternative

ispute resolution proceedingvolving the administration of
the trust, regardless of whether the defense or prosecution is
successful.

B. A court or arbitrator maprder that a party's reasonable
fees, expenses and disbursermgnirsuant to subsection A be
paid by any other party or theust that is the subject of the
judicial proceeding.
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Defendants argue that they are entitled to feefer this section because Lewis soug
through her proposed complaintintervention, to enlarge the scope of assets from

Trust available to satisfy her state court judgmédbtoc. 81 at 7.) This could be true, bl

8 14-11004(B) is discretionary, and Defendahave wholly failed to explain why the

Court should order Lewis, rather than theiSir to reimburse them for their reasonaQ
attorneys' fees. Defendantsquest therefore is denied.

E. Ethical Rules3.3,4.4,and 8.4

Ethical Rule 3.3 provides, in relevant pdhat "a lawyer shall not knowingly . .
make a false statement of fact or law toilaumal or fail to correct a false statement ¢
material fact or law previously made tioe tribunal by the lawye' or "offer evidence

that the lawyer knows to be false." Ethicalld&k4.4 provides that "Ewyer shall not use

the
It

e

means that have no substantial purposerdtien to embarrass, delay, or burden any

other person[.]" Finally, Ethical Rule 8.4opides that it is professional misconduct for
lawyer to "engage in conduct involving dishety fraud, deceit or misrepresentation” ¢
“that is prejudicial to the auinistration of justice.”

Defendants contend that Lesivcounsel violated thesehatal obligations by filing

a motion to intervene ithis case based on an unenfalie state court judgment. BL]:
S

Defendants fail to show that Lewis' coungslew that the state court judgment w

unenforceable at the time he filed the motionntervene. As previously noted, Lewi

missed the deadline to renew her state tcugigment by one day back in 2009. Sin¢

then, Lewis filed another renelatfidavit in 2014, indicatinghat she did not realize he
2009 renewal affidavit was untimely. Maoneer, no party to this case brought th
renewal issue to the Court's attention attime Lewis filed her motion to intervene. Th
issue apparently eluded everyone until Octaldehis year. Lewistounsel might have
filed the motion to intervene based on a mistakfact, but there iso evidence that he
knowingly misled Defendants or the Couifio the contrary, once the renewal issue W
brought to Lewis' attentiorshe promptly withdrew her main to intervene. Under the

circumstances, the Court finds no basis tat sttibrneys' fees as an ethical sanction.

a

DI

UJ

e

D

as




© 00 N O O b~ W DN P

N NN N NN NNDNRRR R R R R B P
0w ~N o OO0~ W NP O © 00N O O M W N P O

[I. Conclusion

For the foregoing reasons, Defendants' opiposto Lewis' motion to intervene ig
moot because Lewis has withdrawn her motibefendants have nehown that they are
entitled to their reasonable attorneys' femsl costs incurred in opposing Lewi
intervention. Becaustne validity of Lewis'state court judgmeritas no bearing on the
claims asserted against Defendants by Nbaal Court has no reason dpine further on

the matter.

IT IS ORDERED that Defendants' Motion Rarding Judgment Creditor's

Underlying Judgment as Being Vaid a Matter of Law (Doc. 78) BENIED.
IT IS FURTHER ORDERED that Defendants' Regstefor Oral Argument on
Judgment Creditor Patricia Lewlidotion to Intervee (Doc. 61) iDENIED as moot.
Dated this 1st day of December, 2017.
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