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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FORT SMITH DIVISION
WALTER J.FELT, JR. PLAINTIFF
V. Civil No. 14-2083

CAROLYN W. COLVIN, Commissioner
SocialSecurityAdministration DEFENDANT

MEMORANDUM OPINION

Plaintiff, Walter Felt, Jr., lings this action under 42 8.C. 8405(g), seeking judicial
review of a decision of the Commissioner ®dcial Security Administration (Commissioner)
denying his claim for a period oflisability, disability instance benefits (“DIB”), and
supplemental security income (“SSI”) under @dtlll and XVI of the Social Security Act
(hereinafter “the Act”), 42 U.S.C. 88 423(d)(A)( 1382c(a)(3)(A). In thigudicial review, the
court must determine whether thé&eubstantial evidence in thenaithistrative record to support

the Commissioner’s decision. See 42 U.S.C. § 405(g).

Procedural Background:

Plaintiff filed his applications for DIEand SSI on December 22, 2011, alleging an onset
date of November 20, 2011, due to asthma, diapatk=arning disabilityschizophrenia, manic
depressive disorder, bipolar disorder, anduaspecified anger disorder. Tr. 139-144, 145-151,
182,196-197, 222-223. The Commissioenied his applideon initially and orreconsideration.

Tr. 73-79. At the Plaintiff's requet, an Administrative Law Jud@&ALJ”) held anadministrative

hearing on January 17, 2013. Tr. 29-54. Plaint#f present and represented by counsel.
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At the time of the hearing, Plaintiff was 48 years old and possessed a ninth grade education.
Tr. 21, 36-37. He had past relevavork (“PRW?”) experience asmaechanic’s helper. Tr. 49-50,

198-205, 237-244.

On May 31, 2013, the ALJ concluded that therRitis borderline intélectual functioning
(“BIF™), asthma, obesity, and back and leg painevgevere, but concluded they did not meet or
medically equal one of the liste@pairments in Appendix 1, Subpart P, Regulation No. 4. Tr. 14-
15. He concluded that the Plaintiff could penh light work involving only occasional balancing,

stooping, kneeling, crouching, anchwling. The ALJ further limited the Plaintiff stating

The claimant must avoid concentrateg@sure to fumes, odors, dusts, gasses and
poorly ventilated areas. In addition, thainlant requires a sit/stand option at one-
hour intervals throughout ¢hcourse of the workdapn a consistent basis.
Nonexertionally, the claimant is ablegerform work where interpersonal contact
is incidental to work performed; complty of tasks is larned and performed by
rote, with few variables and little judgent; and supervision required is simple,
direct, and concrete.

Tr. 17. With the assistance of a vocational exleet ALJ found the Plaiiif could perform work

as a machine tender, assembler, and inspector. Tr. 22.

The Appeals Council denied the Plaintiff qjueest for review on March 6, 2014. Tr. 1-4.
Subsequently, Plaintiff filed thiaction. ECF No. 1. This mattes before the undersigned by
consent of the parties. Both parties have filedapbpriefs, and the casenisw ready for decision.

ECF Nos. 12, 13.

[. Applicable L aw:

This court’s role is to determine whethabstantial evidence suppethe Commissioner’s
findings. Ramirez v. Barnhart, 292 F.3d 576, 583 (8th Cir. 2002%ubstantial evidence is less

than a preponderance but it is enough thaasamable mind would find it adequate to support the



Commissioner's decision. We musdfirm the ALJ's decision if the record contains substantial
evidence to support ittdwardsv. Barnhart, 314 F.3d 964, 966 (8th Cir. 2003). As long as there
is substantial evidence in thecoed that supports the Commigser’s decision, the court may not
reverse it simply because substantial evidencgtsei the record that would have supported a
contrary outcome, or because the couduld have decided the case differentlydaley v.
Massanari, 258 F.3d 742, 747 (8th Cir. 2001). In otherds) if after reviewing the record it is
possible to draw two inconsistent positions fromélidence and one of those positions represents
the findings of the ALJ, we nst affirm the ALJ’s decisionYoung v. Apfel, 221 F.3d 1065, 1068

(8th Cir. 2000).

A claimant for Social Security disability beiie has the burden of proving his disability
by establishing a physical or menth$ability that has lasted atast one year and that prevents
him from engaging in any substantial gainful actividearsall v. Massanari, 274 F.3d 1211, 1217
(8th Cir.2001);see also 42 U.S.C. 8§ § 423(d)(1)(A), 1382c(a)(B). The Act defines “physical
or mental impairment” as “an impairmentathresults from anatomical, physiological, or
psychological abnormalities which are demondé&raby medically acceptable clinical and
laboratory diagnostic tbniques.” 42 U.S.C. 8§ 8§ 423(d)(3)382(3)(c). A Plaintiff must show
that his or her disability, not simply their impaent, has lasted for at least twelve consecutive

months.

The Commissioner’s regulatiomequire her to apply a fivetep sequential evaluation
process to each claim for disability benefits) Whether the claimant has engaged in substantial
gainful activity since filing his or her claim; (2) wther the claimant hassavere physical and/or
mental impairment or combination of impairm&n{3) whether the impairment(s) meet or equal

an impairment in the listings; (4) whether theoairment(s) prevent the claimant from doing past



relevant work; and, (5) whether the claimant ie &b perform other work in the national economy
given his or her age, eduaati and experience. See 20 C.FBR 404.1520(a)- (f)(2003). Only
if he reaches the final stage does the fact fiedesider the Plaintiff's age, education, and work
experience in light of his dver residual functional capacitysee McCoy v. Schweiker, 683 F.2d

1138, 1141-42 (8th Cir. 1982); 20 C .F.R. § § 404.1520, 416.920 (2003).

1. Discussion:

Plaintiff raises four issuesn appeal: 1) The ALJ impropgrtoncluded he did not meet
the requirements for listing 12.05(c); 2) The ALidd to develop the record; 3) The ALJ made
an improper RFC determination; and, 4) ThelAlLstep five determination was incorrect.

The Court has reviewed the entire transcripthe complete set of facts and arguments are
presented in the parties’ briedsd the ALJ’s opinion, and are reped here only to the extent
necessary.

A. Listing 12.05(c):

In his first argument, the Plaintiff proposesitine meets the requirements of the mental
retardation listing. Ldting 12.05 provides as follows: “Mehtatardation refers to significantly
subaverage general intellectual functioning with deficits in adaptive functioning initially
manifested during the developmental perio0 C.F.R. Pt. 404, SubplP, App. 1, § 12.05;
Maresh v. Barnhart, 438 F.3d 897, 899 (8th Cir. 200&)o(ding that Listing 12.05 requires
claimant to demonstrate deficits in adaptivadtioning in case where claimant otherwise meets
the requirements in Listing 12.05(c), citing simitatings in other circuits). The United States
Court of Appeals for the Eighth €uit has interpreted Listing 12.@5(to require a claimant to
show each of the following three elements: “(1) Bowaerbal, performance, or full scale 1Q score

of 60 through 70, (2) an onsettbke impairment before age 22yda(3) a physical or other mental



impairment imposing an additional and sigraint work-related limitation of function.Maresh,
438 F.3d at 899.

Plaintiff contends that his 1Q of 68, poor aeadc performance, minimal education, and
need for special education classes qualify hirmastally retarded. After reviewing the record,
however, we disagree.

The ALJ considered the discrepancies betwlamtiff's IQ scoresDr. Patricia Walz’'s
assessment, and the Plaintiff's own report of agtiwit As noted abovéhe Plaintiff had a full
scale 1Q of 68, with a verbal score of 63, acpptual reasoning score of 71, a working memory
score of 74, and a processing speed of 86. Tr3P85-However, he admitted to daily activities
that include raking and mowingetyard, cutting firewood with ehainsaw, watching television,
looking for work, driving an aoemobile, shopping in storegoing out alone, caring for his
personal care matters, and helping care foparents. Tr. 188-195, 22B1. The Plaitiff also
listed fishing and playing with his nieces and nephews as hobbies.

Although the Plaintiff did report difficulty ischool, he admitted that educators did not
place him in special education classes until thehrgnade. Tr. 296. And, while he contends he
did not do well in school, he hgsesented no records to substantiate his claim. In fact, he
acknowledges that he did not haweepeat any grades. Furthas,Dr. Walz noted, he worked in
jobs that required skills above the mentallyarded range. Specifically, he worked as a
mechanic’s helper changing the oil; rotating, balag, and remounting tires; repairing frontends;
and, conducting vehicle tune-ups. As such, thes opinion of the unddagyed that substantial
evidence supports the ALJ’'s conclusithat the Plaintiff's level afidaptive functioning is above
the mental retardation leveClay v. Barnhart, 417 F.3d 922, 928 (8th Cir. 2008)uncy v. Apfdl,

247 F.3d 728, 733 (8th Cir. 2001) (Holg the ALJ may disregard thaintiff's 1.Q. score when



it is derived from a one-time examination by a ti@ating psychologist, pactularly if the score
is inconsistent with daily activities drbehavior).

B. Develop the Record:

In his second argument, the Plaintiff asserds the ALJ failed to develop the record with
regard to the requirements of his PRW. The Aw@s a duty to a claimant to develop the record
fully and fairly to ensure his decision isiaformed decision badeon sufficient facts See Sormo
v. Barnhart, 377 F.3d 801, 806 (8th Cir. 2004). In detelimgnwhether an ALJ has fully and fairly
developed the record, the propequiry is whether the record contained sufficient evidence for
the ALJ to make an informed decisioBee Haley v. Massanari, 258 F.3d 742, 748 (8th Cir. 2001).
The ALJ is only required to dea a reasonably complete recof@ke Clark v. Shalala, 28 F.3d
828, 830 (8th Cir. 1994). Contrary to Plaintifibegation, the All properly developed the record

in this case.

Plaintiff argues that the ALJ should have inquired furéieout his PRW to determine
whether his employers made work accommodationkifo, given his alleged mental retardation.
Interestingly, we can find nothing the record to indida that the Plaintiff esr suggested that his
prior employers made special accommodations for Hmfact, he testified that he worked as a
mechanic’s helper, describing his duties as géfarar including oil changes and frontend work.
Tr. 37. He also recoted repairing, mounting, and balangitires and performing vehicle tune-
ups. Tr. 39. Clearly, the level of skill requiredoerform these tasks exads the level anticipated
by the mental retardatidisting. Moreover, the Platiff is not now insisting that these employers
made accommodations. Insteadjsharguing that the ALJ shouldvyemade inquiry without any

evidence in the record to sugg#sit accommodations existed.



The Plaintiff also contends that the ALJ eltey failing to order amMRI of his lumbar
spine. Dr. Ted Honghiran didadé that the lumbar x-rays veedifficult to discern, due to
Plaintiff's obesity. And, he didecommend an MRI. However, in reviewing the record, we can
discern no objective evidence to support trerfiff's contention of lower back pairtee Forte,

377 F.3d at 895 (holding that laokobjective medical eviehce is a factor an ALJ may consider).
He failed to seek out consistent treatment] eeported taking only Tylenab treat his alleged

pain. Accordingly, the ALJ did not e failing to develop the record.

C. RFC Deter mination:

Plaintiff also contests the ALJ’'s RFC deteration. “The ALJ determines a claimant’s
RFC based on all relevant evidence in the nécmcluding medical reads, observations of
treating physicians and others, ah@ claimant’s own descriptiore his or her limitations.”
Davidson v. Astrue, 578 F.3d 838, 844 (8th Cir. 2009¢e also Jonesv. Astrue, 619 F.3d 963, 971
(8th Cir. 2010) (ALJ is respoiide for determining RFC based afi relevant evidence, including
medical records, observationstadating physicians and others, at@imant’s own description of
his limitations). The ALJ must also factor limitatis resulting from sympios such as pain into
the assessment. 20 C.F.R. § 404.1545(a)(3). The United States CoppeaisAfor the Eighth
Circuit has held that a “claimant’s residual functional capacity nsedical question.Lauer v.
Apfel, 245 F.3d 700, 704 (8tlir. 2001). Therefore, an AL determination concerning a
Plaintiffs RFC must be suppordeby medical evidence that addses the claimant’s ability to
function in the workplace.’Lewisv. Barnhart, 353 F.3d 642, 646 (8th Cir. 2003); see dlsaes,

619 F.3d at 971 (RFC finding must sepported by some medical evidence).

Plaintiff claims that he had little monep@no insurance, making it impossible for him to

receive consistent treatment. While a lack of funds may justify a failure to receive medical care,



a lack of evidence that the claintaattempted to find any low cost no cost medical treatment
for his alleged pain and disability is masistent with a clainof disabling pain. Osborne v.
Barnhart, 316 F.3d 809, 812 (8th Cir. 2008)urphy v. Sullivan, 953 F.2d 383, 386-87 (8th Cir.
1992). And here, there is no evidenoendicate that the Plaintifought out low cosbr indigent

health care. As such, we do not find excuséi®failure to seek owonsistent treatment.

The pertinent medical evidenceveals as follows. ThPlaintiff was hospitalized in
December 2006 for suicidal ideation due to hisiiitsio see his daughter and to keep informed
regarding her medical adition. Tr. 270-281. The doctor stattieim on Zoloft and observed him
overnight. Plaintiff improved,ral the doctor discharged him the following day. His diagnosis
was adjustment disorder with depressed mobld was to follow up with Western Arkansas
Counseling and Guidance Center. Tr. 270-2However, he failed to do soSee Wagner v.
Astrue, 499 F.3d 842, 851 (8th Cir. 2007) (a failurddtbow a recommended course of treatment

weighs against credibility).

In February 2010, Plaintiff underwent surgicgbaie of a fractured ankle. Tr. 331-332.

However, he received no further treatment for this impairment.

On November 25, 2010, Plaintiff presented ia @mergency room (“ER”) with an elbow
injury. Tr. 283-289. An examination revealsignificant tenderness and a reduced range of
motion. X-rays showed a possilaeulsion fracture, and a CT scevealed soft tissue swelling

with an apparent dystrophoalcification. But again, no fther treatment was sought.

On January 11, 2012, Dr. Ches@arlson conducted a genepdiysical examination. Tr.
290-294. Plaintiff reported mentahd learning problems, asthma, diabetes, and back pain. Aside

from obesity, Dr. Carlson’s examination reveafedabnormalities. The Plaintiff had a normal



range of motion in all areas with no evidence oy, muscle spasm, or neurological or sensory
deficits. See Fortev. Barnhart, 377 F.3d 892, 895 (8th Cir. 2004)o{ding that lack of objective
medical evidence is a factor an ALJ may consider). Dr. Carlson diagnosed the Plaintiff with

asthma and diabetes. He notedsigmificant physical limitations.

On January 20, 2012, Dr. Patricia Walz conduetednsultative psychagical evaluation.
Tr. 295-300. The Plaintiff repodea ninth grade education witkarning problems, but stated
educators did not place him in special educatiossela until the ninth grade. Dr. Walz noted that
he was gregarious, impulsive, and talked loudly during the exam. Plaintiff reported having a bad
temper and not being safe around others. Herafsarted feeling depressed because he could not
find a job. However, he was nourrently taking any medicatioor participating in outpatient
mental health treatment. Plaffis mood and affect were a bit mious. And, although he reported

a little trouble with conentration, Dr. Walz found kiattention and concenti@n to be adequate.

Dr. Walz administered the WAIS-IV, whicthewed a full scale 1@f 68, but diagnosed
him with borderline intellectudlinctioning based on his prior emgment. She also diagnosed
major depression, and assessed a global assessment of functioning (“GAF”) score dbf[35-60.
Walz later completed an abbreviated medical @@statement that is somewhat contrary to her
GAF findings. She indicated thtte Plaintiff was markedly lifted in his ability to understand,
remember, and carry out complex instructiamsl make judgments on simple work decisions;
severely limited in his abilityo make judgments on compl&ork decisions; and, moderately
limited in his ability to understand, remembengdacarry out simple instructions. Tr. 367-369.

Further, she noted that his speech was clear &gitigible, his thought processes were logical and

1 A GAF of 55-60 is indicative of only moderate symptor&sror! Main Document Only.See DIAGNOSTIC AND
STATISTICAL MANUAL OF MENTAL DISORDERSIV-TR 34 (4th ed. 2000).



goal oriented, he had no perceptual abnormalitiesdaigl skills were fair, his 1Q was borderline,
and his speed of information proseg®y was quite fast. Dr. Walzsal indicated thate was a bit

impulsive and tended to rush.

On February 2, 2012, Dr. Steph@/haley completed a physldFC assessment. Tr. 305-
312. After reviewing the Plaintif§ medical records, he conclub#he Plaintiff could perform a
full range of medium level work. Dr. Bill Payradfirmed this assessment on May 17, 2012. Tr.

336.

On February 6, 2012, Dr. Brad Williams coeted a mental RFC assessment. Tr. 313-
330. Viewing only the Plaintiffsmedical records, he determined the Plaintiff would have
moderate limitations in the following areasmaintaining social functioning; maintaining
persistence, conceation, and pace; understanding, remerny, and carrying out detailed
instructions; maintaining attention and concatitn for extended periods; completing a normal
workday and workweek withoutterruptions from psychologicallygased symptoms; performing
at a consistent pace; acceptingtinctions and criticism from supgsors; setting realistic goals;
and, making plans independentlyadiiers. Dr. Christalansson affirmed this assessment on May

22,2012. Tr. 339.

On August 18, 2012, Plaintiff presented in the &&r falling and injuring his wrist. Tr.
341-363. The doctor diagnosed hinthwa sprain and prescribédeloxicam and a splint. He

received no further treatment.

On March 4, 2013, Dr. Ted Honghiran conductembasultative orthopedic examination.
Tr. 372-380. Plaintiff reported a history of worsenioger back pain that radiated into his right

leg, however, he denied any current pain or digodmHe also complained of intermittent right
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knee pain, but reported onlykiag Tylenol for his pain.See Hepp v. Astrue, 511 F. 3d 798, 807
(8th Cir. 2008) (moderate, over-the-counter mation for pain does not support allegations of
disabling pain). An examinatiorvealed a somewhat limited rargfenotion in his lumbar spine,
but no muscle spasm or atrophy. His knees wtafgle with good range afotion, and he walked
with a normal gait. X-rays of his cervical spimed&knees were negative. rher, an x-ray of his
lumbar spine was difficult to interpret duehis obesity. As sucl)r. Honghiran recommended
an MRI. He then diagnosed the Plaintiff wittmiatory of chronic loweback pain and leg pain
caused by his weight and possible bulging glis@&lthough he found no significant objective
findings on examination, Dr. Honghiran concluded thatPlaintiff could fequently lift up to 20
pounds; occasionally lift up to 50 pounds, push/pull withright hand, climb ramps or scaffolds,
and work near unprotected heights; sit, stand,vaalk for two hours at a time each; sit for four

hours total per day; stand for two hours totalgayr; and, walk for two hours total per day.

While the Plaintiff asserts #t Dr. Honghiran’s assessmeprtoves he is incapable of
performing a full range of light work, we note thiae ALJ did not find the Plaintiff capable of a
full range of light work. Instead, he limited him light work with a g¥stand option at one-hour
intervals throughout the course of the workdagiven Dr. Honghiran’s standing and walking
limitations, we believe substantial evidence supports the ALJ’s assessment. Clearly, the Plaintiff
can sit for one hour at a time for a total of four hours per day, and is capable of standing and

walking at one-hour intervals for two hours each. ewhggregated, this totals eight hours.

Plaintiff also alleges that the ALJ failed iraclude Dr. Walz's asessment of moderate
difficulties with simple instructions and the need to repeat and rephrase questions in his RFC
determination. Dr. Walz did conclude the Pléirwas severely limited with regard to making

judgments on complex work decisions and modyalimited with regad to understanding,

11



remembering, and carrying out simple instructior®wever, we note that the Plaintiff was able
to work despite these limitationgAnd, although he reported beingefd from his last job due to
difficulty getting along with authority figures, hesal indicated that he lost his job after the

business was destroyed by fire.

Further, we note that the Plaintiff failed $eek out mental health treatment during the
relevant time period. See Kirby v. Astrue, 500 F.3d 705, 709 (8th Cir. 2007) (lack of formal
treatment by a psychiatrist, psychologist, or otiveental health progsional is a significant
consideration when evaluating Plgiifs allegations of disabilitydue to a mental impairment).
Moreover, doctors prescribed nwedications and he had no ongodiagnoses. Accordingly, the
undersigned is of the opinion thaibstantial evidencaupports the ALJ’s determination that the
Plaintiff can perform work where ¢hinterpersonal contact is incigal to the work performed, the
complexity of the tasks is laa&d and performed by rote withwievariables and little judgment,
and the supervision requiredsisnple, direct, and concrete.

D. Step Five Analysis:

Finally, the Plaintiff avers that the ALJ failedrizeet his burden at&i 5 of the sequential
analysis. It is his argumentahthe hypothetical questions posedhe vocational expert did not
contain all of his limitations, relering the vocational expert'sstenony null and void. However,
“[tlhe ALJ's hypothetical questio to the vocational expert needs to include only those
impairments that the ALJ finds are substdhtisupported by the record as a whold.acroix v.
Barnhart, 465 F.3d 881, 889 (8th Cir. 2006) (gaion and citation omitted).

Here, the ALJ’s hypothetical question includdidad the Plaintiff's limitations found to
exist by the ALJ and set forth indtALJ’s description of the Plaiffts RFC. Therefore, based on

our previous conclusiosee supra Part C, that the ALJ’s findingd Plaintiffs RFC are supported
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by substantial evidence, we holdttlihe hypothetical gséon was proper. Therefore, the VE’s
answer constituted substantial evidence supppttie Commissioner’s denial of benefitsl.
V. Conclusion:

Having carefully reviewed the record, thendersigned finds substantial evidence
supporting the ALJ’s decision denying the Plainbié&nefits, and the decmsi is affirmed. The
undersigned further orders that the Plairgiffomplaint be dismissed with prejudice.

DATED this 12th day of May, 2015.

IS 2k E Fond

HONORABLE MARK E. FORD
UNITEDSTATESMAGISTRATE JUDGE
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