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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FORT SMITH DIVISION

LARRY D. MCGHEE PLAINTIFF

V. Civil No. 14-2095

CAROLYN W. COLVIN, Commissioner
SocialSecurityAdministration DEFENDANT

MEMORANDUM OPINION

Plaintiff, Larry McGhee, brings this aoti under 42 U.S.C. § 40§( seeking judicial
review of a decision of the Commissioner ®&dcial Security Administration (Commissioner)
denying his claim for supplemental security income (“SSI”) under Title thefSocial Security
Act (hereinafter “the Act”), 42 U.S.C. § 423(d)(1)(AIn this judicial review, the court must
determine whether there is substantial evtdem the administrativeecord to support the

Commissioner’s decision. See 42 U.S.C. § 405(g).

Procedur al Backgr ound:

Plaintiff filed his application for SSI on @uber 24, 2011, alleging an onset date of May
1, 2011, due to lower back pain, left leg paittateral arm pain, headaches, and depression. Tr.
112-117, 134, 148-149, 150, 161, 172. The Commissiomeedldis applicatio initially and on
reconsideration. Tr. 56-60, 64-66. At the Ridi’'s request, an Administrative Law Judge
(“ALJ") held an administrative hearing on Augud, 2012. Tr. 28-53. Plaintiff was present and

represented by counsel.
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At the time of the hearing, Plaintiff was} years old and possessed an eighth grade
education. Tr. 33. He had paderant work (“PRW”) experience ascarpenter and lawn mower.

Tr. 33-34, 45-53, 135, 140-147, 181.

On November 2, 2012, the ALJ concluded thatRleentiff’'s back disorder is severe, but
concluded it did not meet or medically equal ohthe listed impairmestin Appendix 1, Subpart
P, Regulation No. 4. Tr. 21. Kencluded that the Plaintiff caliperform medium work involving
only occasional climbing, stooping, kneeling, crouching, and crawling. Tr. 21-22. The ALJ then

found the Plaintiff could perform his PRW as a carpenter. Tr. 24.

The Appeals Council denieddtPlaintiff’'s request for reew on February 18, 2014. Tr.
1-7. Subsequently, Plaintiff fitethis action. ECF Ndl. This matter is before the undersigned
by consent of the parties. ECON/. Both parties have filed aggd briefs, and the case is how

ready for decision. ECF Nos. 11, 12.

[l. Applicable L aw:

This court’s role is to determine whethabstantial evidence suppethe Commissioner’s
findings. Ramirez v. Barnhart, 292 F.3d 576, 583 (8th Cir. 2002%ubstantial evidence is less
than a preponderance but it is enough thaasamable mind would find it adequate to support the
Commissioner’s decisionWe must affirm the ALJ’'s decision the record contains substantial
evidence to support itedwards v. Barnhart, 314 F.3d 964, 966 (8th Cir. 2003). As long as there
is substantial evidence in thecoed that supports the Commisser’s decision, the court may not
reverse it simply because substantial evidencgtsin the record that would have supported a
contrary outcome, or because the couduld have decided the case differentlyHaley v.

Massanari, 258 F.3d 742, 747 (8th Cir. 2001). In otherds) if after reviewing the record it is



possible to draw two inconsistent positions fromélidence and one of those positions represents
the findings of the ALJ, we nst affirm the ALJ’s decisionYoung v. Apfel, 221 F.3d 1065, 1068

(8th Cir. 2000).

A claimant for Social Security disability befiie has the burden of proving his disability
by establishing a physical or menth$ability that has lasted atast one year and that prevents
him from engaging in any substantial gainful actividearsall v. Massanari, 274 F.3d 1211, 1217
(8th Cir.2001);see also 42 U.S.C. 8§ 1382c(a)(3)(A). Thact defines “physical or mental
impairment” as “an impairment that result®rfr anatomical, physiological, or psychological
abnormalities which are demonstrable by medicatigeptable clinical @hlaboratory diagnostic
techniques.” 42 U.S.C. § 1382(3)(c) Plaintiff must show that kior her disability, not simply

their impairment, has lasted forlaast twelve consecutive months.

The Commissioner’s regulatiomequire her to apply a fivetep sequential evaluation
process to each claim for disability benefits) Whether the claimant has engaged in substantial
gainful activity since filing his or her claim; (2) wther the claimant hassavere physical and/or
mental impairment or combination of impairm&n{3) whether the impairment(s) meet or equal
an impairment in the listings; (4) whether thgoairment(s) prevent the claimant from doing past
relevant work; and, (5) whether the claimant iea&b perform other work in the national economy
given his or her age, educati@md experience. See 20 C.F.R1%.920(a)(4). Only if he reaches
the final stage does the fact findemsider the Plaintiff's agedacation, and work experience in
light of his or her resiual functional capacitySee McCoy v. Schweiker, 683 F.2d 1138, 1141-42

(8th Cir. 1982); 20 CF.R. § 416.920(a)(4)(v).



[1. Discussion:

Of particular concern to éhundersigned is the ALJ's RFRdetermination. The United
States Court of Appeals for thgghth Circuit has held tha “claimant’s residual functional
capacity is a medical questionlauer v. Apfel, 245 F.3d 700, 704 (8th Cir. 2001). Adequate
medical evidence must therefore exist that eslre the claimant’s ability to function in the
workplace. See Lewis v. Barnhart, 353 F.3d 642, 646 (8th Cir. 2003). The ALJ is not at liberty
to make medical judgments reganglithe ability or disability of @laimant to engage in gainful
activity where such inference is nearranted by clinical findingsMcGhee v. Harris, 683 F. 2d
256 (8th Cir. 1982).

The record presently before this court incleidecumentation of the Plaintiff’'s complaints
of lower back pain radiating into his left leBue to his uninsured status, the medical evidence is
sparse, consisting of emergency room recordsracords from the Good Samaritan Clinic. X-
rays did reveal mild to moderateggmerative changes in his lumbar spin&r. 187-191, 208-
228. Physical exams revealed a positive straightdese test on the ledind a painful range of
motion in the lower back. Tr. 208-228. Although a consultative physical exam revealed only pain
with squatting and arising from a squatting positithe doctor diagnosed chronic back pain likely
secondary to osteoarthritis and degenerativediskase. Tr. 187-191. Further, he assessed him
with a “moderate inability to bendguat, lift, or walk long distares.” A non-examining consultant
also concluded that the Plaintiff could perfdight work involving onlyoccasional stooping and
crouching. Tr. 195-202. The ALJ, however, deteadithe Plaintiff coulgherform medium level

work with occasional climbing, stooping, kneeling, crouching, and crawling.

1 His treating doctor ordered an MR, but the Plaintiff's charity application at Sparks was not granted until
November 2012. Tr. 246



The undersigned cannot say that sulisithnevidence supports the ALJ's RFC
determination. Accordingly, remand is necessary to allow the ALJ to reconsider the Plaintiff's
RFC.

The undersigned is also unclear as to whetiee Appeals Council (*AC”) considered the
additional evidence submitted by the Plaintiff. Under the regulations, “if a claimant files additional
medical evidence with a request for review pridhedate of the [Commissioner’s] final decision,
the Appeals Council MUST consider the additiomatience if the additional evidence is (a) new,
(b) material, and (c) relates tioe period on or before thetdaf the ALJ’s decision.’Williams .
Sullivan, 905 F.2d 214, 215-216 (8th Cir. 1990 failure to do so may be a basis for remand by
a reviewing court. See Whitney v. Astrue, 668 F.3d 1004, 1006 (8th Cir. 2012) (holding that
Commissioner’s failure to consider evidence may be grounds for remafindther the evidence
is new, material and related the relevant period is a ggt®n of law reviewed de novoSee
Williams, 905 F.2d at 216.

The timing of the additional evidence is natfabsitive of whether the evidence is material.

Id. Evidence obtained after an Atécision is material if it relateto the claimant’s condition on
or before the date of the ALJ’s decisidBasinger v. Heckler, 725 F.29 1166, 1169 (8th Cir. 1984).

In the present case, the Plaintiff submitted additional medical evidence to the AC
documenting his treatment from Januaryl2Qhrough November 2013. Tr. 2. The AC
acknowledged receipt of these records, but denied review, stating attrds were dated after
the ALJ’s decision. It then failed toclude the records in the transcript presented to this court.

Plaintiff contends that he submitted MR3$ his lumbar spine and brain conducted in
January 2013. He also claims to have dttiedh additional treatment notes documenting his

treatment for chronic pain. The AC’s noticedeftision does not describe the evidence submitted,



rather merely states the date of treatment aadsd#nvice provider. klso does not make clear
whether the AC actually reviewed and considéhedevidence prior to denying review. However,
given the aforementioned evidence documenting thiati#f’'s complaints of lower back pain, the
undersigned is of the opinion that an MRI and additional treatment records dated a mere two or
three months after the ALJ’s decision would cleadiate back to the relevant time period.
Accordingly, this matter must be remanded t® @ommissioner for further consideration of the
additional evidence submitted to the AC. The Commissioner is also directed to make the evidence
a part of the record.
V. Conclusion:

Accordingly, we conclude that the ALJ’s dgioin is not supporteloly substantial evidence
and should be reversed and remanded to tmen@ssioner for further consideration pursuant to
sentence four of 42 U.S.C. 8§ 405(Q).

DATED this 8th day of July, 2015.

I W ek & Fard

HONORABLE MARK E. FORD
UNITEDSTATESMAGISTRATE JUDGE




