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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
HARRISON DIVISION
RICKY C.REA ) PLAINTIFF
V. Civil No. 3:14-cv-3061-MEF

CAROLYN W. COLVIN, Commissioner
SocialSecurityAdministration DEFENDANT

MEMORANDUM OPINION

Plaintiff, Ricky Rea, brings this action und& U.S.C. 8§ 405(qg), sewlg judicial review
of a decision of the Commissioner of So&alcurity AdministratiofCommissioner) denying his
claim for a period of disability, disability insuree benefits (“DIB”), and supplemental security
income (“SSI”) under Titles Il and XVI of the SatiSecurity Act (hereinafter “the Act”), 42
U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(Aln this judicial reviewthe court must determine whether
there is substantial evidencetire administrative recd to supporthe Commissioner’s decision.
See 42 U.S.C. § 405(q).

l. Procedural Background:

Plaintiff filed his applications for DIB an8SI on January 5, 2012, alleging an onset date
of December 30, 2011, due to a heart atta@0bR, diabetes mellitus, hypertension, and elevated
cholesterol. Tr. 116-121, 122-132, 172-173. The Casiomner denied his applications initially
and on reconsideration. Tr. 67-72. At thaiRtiff's request, anAdministrative Law Judge
(“ALJ”) held an administrativénearing on November 21, 2012. Tr. 38-66. Plaintiff was present
and represented himself.

At the time of the hearing, Plaintiff wasl years old and possessed an eighth grade
education. Tr. 44, 54-55, 158, 171. He had pastaatevork (“PRW") expgence as a livestock

farmer and bar tacking machine operator. Tr. 57-60.
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On March 22, 2013, the ALJ concluded that therf@l&s coronary arterygisease, diabetes
mellitus, and hypertension were severe, but did not meet or medically equal one of the listed
impairments in Appendix 1, Subpart P, Regulatitm 4. Tr. 21-22. He determined the Plaintiff
could perform a full range of light work. T22. The ALJ then found the Plaintiff capable of
performing his PRW as a bar tackimgchine operator. Tr. 25, 164-171.

The Appeals Council denied the Plaintiff gjueest for review on April 29, 2014. Tr. 1-4.
Subsequently, Plaintiff filed thiaction. ECF No. 1. This mattes before the undersigned by
consent of the parties. Both parties have fileceapbriefs, and the casensw ready for decision.

ECF Nos. 9, 10.

[. Applicable L aw:

This court’s role is to determine whethabstantial evidence suppsthe Commissioner’'s
findings. Ramirez v. Barnhart, 292 F.3d 576, 583 (8th Cir. 2002kubstantial evidence is less
than a preponderance but it is enough thaasamable mind would find it adequate to support the
Commissioner’s decisionWe must affirm the ALJ’s decision the record contains substantial
evidence to support ittdwards v. Barnhart, 314 F.3d 964, 966 (8th Cir. 2003). As long as there
is substantial evidence in thecoed that supports the Commisser’s decision, the court may not
reverse it simply because substantial evidencgtsein the record that would have supported a
contrary outcome, or because the couduld have decided the case differentlydaley v.
Massanari, 258 F.3d 742, 747 (8th Cir. 2001). In otherds) if after reviewing the record it is
possible to draw two inconsistent positions froméfidence and one of those positions represents
the findings of the ALJ, we nsti affirm the ALJ’s decisionYoung v. Apfel, 221 F.3d 1065, 1068

(8th Cir. 2000).



A claimant for Social Security disability befie has the burden of proving his disability
by establishing a physical or menth$ability that has lasted atalst one year and that prevents
him from engaging in any substantial gainful actividearsall v. Massanari, 274 F.3d 1211, 1217
(8th Cir. 2001)see also 42 U.S.C. 88 423(d)(1)(A), 1382c(a)(B)( The Act defines “physical
or mental impairment” as “an impairmentathresults from anatomical, physiological, or
psychological abnormalities which are demond&aby medically acceptable clinical and
laboratory diagnostic technique42 U.S.C. 88 423(d)(3), 1382(3)(c Plaintiff must show that
his or her disability, not simply their impairmentsHasted for at least twelve consecutive months.

The Commissioner’s regulatiomequire her to apply a fivetep sequential evaluation
process to each claim for disability benefits) Whether the claimant has engaged in substantial
gainful activity since filing his or her claim; (2) wther the claimant hassavere physical and/or
mental impairment or combination of impairm&n{3) whether the impairment(s) meet or equal
an impairment in the listings; (4) whether thgoairment(s) prevent the claimant from doing past
relevant work; and, (5) whether the claimant ieab perform other work in the national economy
given his or her age, education, and experie®ee20 C.F.R. 88 404.1520(a)- (f)(2003). Only if
he reaches the final stage does the fact findesider the Plaintiff's age, education, and work
experience in light of his drer residual functional capacitysee McCoy v. Schweiker, 683 F.2d
1138, 1141-42 (8th Cir. 1982); 20 C.F.R. 88 404.1520, 416.920 (2003).

II1.  Discussion:

On appeal, Plaintiff raises two issues. Fingt,contends that the evidence of record does

not support the ALJ’'s RFC assessment. Second, éir@ifflavers that theacord lacks substantial

evidence to support the ALJXksability determination.



The Court has reviewed the entire transcrifite complete set of facts and arguments are
presented in the parties’ briefs and the ALJ’s apinand they are repeated here only to the extent
necessary.

A. REC:

Plaintiff's first argument challenges the ABJRFC determination. RFC is the most a
person can do despite that person’s limitations. 20 C§R404.1545, 416.945. A disability
claimant has the burden of establishing his or her R¥ssen v. Astrue, 612 F. 3d 1011, 1016
(8th Cir. 2010). “The ALJ determines a claimanRFC based on all relevant evidence in the
record, including medical recad observations ofreating physicians and others, and the
claimant’s own descriptions of his or her limitationdohesv. Astrue, 619 F.3d 963, 971 (8th Cir.
2010); Davidson v. Astrue, 578 F.3d 838, 844 (8th Cir. 2009). Limitations resulting from
symptoms such as pain are also deetl into the assessment. 20 C.RBR.404.1545(a)(3),
416.945(a)(3). The United States Court of Appealr the Eighth Cingit has held that a
“claimant’s residual functional capidy is a medical question.Miller v. Colvin, 784 F.3d 472,
479 (8th Cir. 2015) (citindsauer v. Apfel, 245 F.3d 700, 704 (8th Cir. 2001). Therefore, an ALJ’s
determination concerning a claimant’s RFC nhessupported by medical evidence that addresses
the claimant’s ability tdunction in the workplacePerksv. Astrue, 687 F.3d 1086, 1092 (8th Cir.
2012).

The record consists of only one treatmexrd. On January 3, 2012, Plaintiff established
care with Dr. Shawn Bogle to t@in medication refills. Tr204-211. He reported a history of
coronary artery disease (“CAD”), hypertensi@nd diabetes mellitus for which doctors had
prescribed the following medications: Acton@lucotrol, Lipitor, Lopid, Niaspan ER, Toprol

XL, Aspirin, Clonidine, Hydrochlasthiazide, Lisinopril, Metformin, and Spironolactone. In spite



of undergoing coronary stent placement in 2002 Pdantiff denied expeencing chest pain or
other symptoms consistent with worsening CAD fact, he reported no Byptoms whatsoever.

A physical examination, including an evdioa of the Plaintiffs cardiovascular and
respiratory functioning, was unremarkable. Tr. 20he Plaintiff was alert and oriented and in
no apparent distress. Moreover, he admitted togbhi@ “normal health.” Due to the Plaintiff's
failure to undergo lab tests se2008, Dr. Bogle ordered a contplélood count, which revealed
a low red blood cell count and high glucose, BUixgatine, protein, and cholesterol. The
Plaintiff's HgAlc level was 6.9, wbh is indicative of fairly wk controlled blood glucose levels
over the previous three-month period. Dr. Bogtlvised the Plaintiff tacontinue his current
medications and follow up in six months.

On May 11, 2012, Dr. Patricia McCarroa, non-examining, consultative physician,
completed a physical RFC assessment. Tr. 214-A%er reviewing the Plaintiff's records, she
concluded that the PIdiff could perform a full range of lighwork. Dr. Sharon Keith affirmed
this assessment on June 4, 2012. Tr. 222-224.

At the administrative hearing, the Plaihtdenied a history ofhospitalizations or
emergency room treatment during the relevant fp@eod. Tr. 49. In fact, he admitted that he
followed up with his cardiologist on only one odcasafter his heart attack in 2002. Tr. 49.
Moreover, although prescribed Nitlggerine, his discomfort did neise to the level that would
warrant him taking this medication. Tr. 49-50.

On an average day, the Plaintiff testifieattihe prepared breakfast for his mother and
himself, fed the cats, and droveth® post office to check the mailr. 54. On an adult function
report completed in April 2012, he also rejedr mowing twice per week, preparing dinner,

watching television, caring for his personal hygieared attending church services once weekly.



Tr. 175-182. He also indicated that he couldamger lift 50 pounds, stating | “can’t lift anything
over 25 pounds.” Tr. 180.

There are also some inconsistencies B rieports concerning éhnumber of hours he
worked at his last job. On a disability report, he admitted working 8 hours a day, 5 days per week
at a rate of $8.00 per hour. Tr. 159. On an agtié@port, he claimed to have worked 3-4 hours
per day, 4 days per week at a rate of $7.25hper. Tr. 165-166. T at the administrative
hearing, he testified to working 5-6 hours per day. Tr. 8.Rénstromv. Astrue, 680 F.3d 1057,
1067 (8th Cir. 2012) (holding ALJ’s credibility detamation is entitled to deference). However,
he did consistently divulge thatshprevious employer laid him offSee Black v. Apfel, 143 F.3d
383, 387 (8th Cir. 1998) (finding Plaintiff’'s work history to be offset by the fact that she was laid
off, rather than forced ¢wlue to her condition).

Based on the aforementioned evidence, theddntluded that the Plaintiff could perform
a full range of light work.See Page v. Astrue, 484 F.3d 1040, 1043 (8th Cir. 2007) (the medical
evidence, State agency physic@pinions, and claimant’s own taaony were sufficient to assess
residual functional capacitygormo v. Barnhart, 377 F.3d 801, 807-08 (8@ir. 2004) (medical
evidence, State agency physicians’ assessmertslaimant’s reported #eities of daily living
supported residual functional capacity assessméiig. Plaintiff acknowledges the scant medical
evidence, but asserts that theJAshould have orderambnsultative examinations to develop the
record in this case. We disagree. The ALJ cavdsty to a claimant tdevelop the record fully
and fairly to ensure his decision is afoimed decision based on sufficient facise Sormo, 377
F.3d at 806. However, the Alid not required to function asetfclaimant’s substitute counsel.
Whitman v. Colvin, 762 F.3d 701, 707 (8th Cir. 2014) (quotiigrk v. Shalala, 28 F.3d 828, 830-

31 (8th Cir. 1994). While “[a]n ALJ should recontadreating or @nsulting physician if a critical



issue is undeveloped,” “the ALJ isquired to order medical exarations and tests only if the
medical records presented to him do not give ceffit medical evidence to determine whether the
claimant is disabled.Johnson v. Astrue, 627 F.3d 316, 320 (8th Cir. 2010) (quotation, alteration,
and citation omitted).

Although the record contains only one mediegord, when coupled with the Plaintiff’s
testimony, it is clear he sought out treatment on onlyoccasion during the relevant time period.
There is no evidence to suggest that additiomadlical records exist that might corroborate the
Plaintiff's allegations. He did have prescriptions for CADypertension, and higbholesterol.
However, the record makes clear these médics effectively controlled his symptomPBatrick
v. Barnhart, 323 F.3d 592, 596 (8th Cir. 200@)olding if an impairmentan be controlled by
treatment or medication, it cannot be considetesbling). His deniabf hospitalization or
emergency treatment for any of his alleged impami&urther bolsters thiaference. Moreover,
when examined by Dr. Bogle in 2012, the Pldéintdiced no complaints and Dr. Bogle noted no
physical findings.See Forte v. Barnhart, 377 F.3d 892, 895 (8th Cir. 2004) (holding that lack of
objective medical evidence is a factor an ALJ roawsider). In fact, Dr. Bogle documented “no
chest pain or symptoms of any wening CAD at this time.” Tr. 208Lott v. Colvin, 772 F.3d
546, 549 (8th Cir. 2014) (merely being diagnoséti & condition named in a listing and meeting
some of the criteria will not qualify a claimiafor presumptive didality under the listing).

Accordingly, despite Plaintiff’'s contentiothat he did not seekut medical attention
because he had no insurance and did not quiaiiffMedicaid, the evidence indicates that his
failure to seek out treatment was due to the atessehsymptoms necessitating treatment. Further,

considering the Plaintiff's history of estit placement and coronary artery diskases find

1 We do note the non-examining doctor’'s recommendation of a medium work RFC. Howdigét, of the overall
record in this case, we find a light RFC determination to be proper.



substantial evidence to supporetALJ’s determination he coulgerform a full range of light
work.

B. Substantial Evidence:

In his second argument, the Plaintiff makelslanket statement that substantial evidence
does not support the ALJ’s decision in this casepreviously noted, the ALJ’s disability decision
is a four or five-step process, depending on ttenkif's ability to return to his PRW. The
Plaintiff does not contest nor do we take issuth the ALJ's determination that he had not
engaged in substantial gainful activity since hisgeed onset date or that CAD, diabetes mellitus,
and hypertension were his only severe impairme@tgen the absence of evidence to indicate the
Plaintiff's impairments required ongoing treatmem, also find substantial evidence supports the
ALJ’s conclusion that the Plaintiff's impairmes did not meet or ndagcally equal a listed
impairment. Further, having evaluated the AlLgredibility and RFC determinations in the
preceding section, we will merely say substardgiatience supports these determinations. This
leaves us with only one questiomhether the claimant is capatd&performing his past relevant
work.

The ALJ concluded the Plaintiff could returrhie PRW as a bar taicky machine operator.

At the hearing, the ALJ calledwecational expert ttestify concerning Platiff's PRW and his
ability to perform other worln the national economy. Althougtot specificallylabeled in the
Dictionary of Occupational Titlethe vocational expert found Ri#if's PRW to most closely
resemble that of a bar tacking machine operatBased on the Plaintiff’'s description of his
performance of that position, the \aional expert classified it dight, semiskilled work. Tr. 63.
The ALJ then asked the vocational expert whethendinidual of Plaintif's age, education, and

experience with the RFC to perfoarfull range of light work could tern to the Plaintiff's PRW.



Tr. 63. The expert indicated traich an individual would be alie perform Platiff PRW as a
bar tacker. Tr. 63-64.

We note that vocational expert testimony is meofuired at step four of the analysisee
Hill v. Colvin, 753 F.3d 798, 801 (8th Cir. 2014) (vocatioagbert testimony natequired at step
four where the claimant retains burden of proving he or she cannot perform prior work). However,
we find that the expert’s affirmative testimonyports the ALJ’s determination the Plaintiff could
return to his PRW.

Having answered the fourth question affirmelyy the ALJ was not required to proceed to
step five. Therefore, it is ¢hopinion of the undersigned tratbstantial evidence supports the
ALJ’s decision in this case.

V. Conclusion:

Having carefully reviewed the record, thendersigned finds substantial evidence
supporting the ALJ’s decision denying the Plaintiéinefits, and the decsi is affirmed. The
undersigned further orders that the Plairgiffomplaint be dismissed with prejudice.

DATED this 29th day of July, 2015.
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HONORABLE MARK E. FORD
UNITEDSTATESMAGISTRATE JUDGE




