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nc v. Pardeep Kumar et al Dod.

@)
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
NEXON AMERICA INC., a Delaware | Case No. 2:11-cv-06991-ODW(PJWXx)
Corporation,
o ORDER GRANTING IN PART AND
Plaintiff, DENYING IN PART MOTION FOR
V. DEFAULT JUDGMENT [41]
GURVINDER KUMAR, et al.,
Defendants.
.  INTRODUCTION

Currently before the Court is Plaith Nexon America Inc.’s March 22, 201
Motion for Default Judgment against feadants GurvindeKKumar and Jessici
Kaplan (collectively “Defendants”). (DkNo. 41.) Having carelly considered the
papers filed in support of the instant Mwtj the Court deems this matter appropri
for decision without oral argumenteeFed. R. Civ. P. 78; ©. Cal. L.R. 7-15. For
the following reasons, the CoUBRANTS in part and DENIES in part Plaintiff’s
Motion.

. FACTUAL BACKGROUND

This action arises out of Defendantalleged wrongful appropriation of
Plaintiff's intellectual property for use iDefendants’ for-profit venture “UMaple.
Nexon is the copyright owner of the “swvely multiplayer’online role-playing
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game MapleStory, in which potentially th@amsls of users simultaneously interg
with each other and exploreetiictional “Maple World.” (First Amended Complair
11 1, 2.) MapleStory has 6 million registdiplayers in North America and 92 milli
registered players worldwide. (FAC { 2ihile MapleStory players may register f
and play MapleStory free of charge,Xd¢@ generates revendiem its copyright by
allowing players to purchase “virtuabgds” from Nexon’s “Cash Shop” using virtu
currency known as “NX Cash,” which plagemay purchse using actual curreng
(FAC 1 19,

To play MapleStory, registered gylers must download and install tf
MapleStory “client” on their computers. (EAf 20.) The MapleStory client contai
an executable “.exe” file used to launttte MapleStory game program, as well
multiple files containing individual ements of the MapleStory gamdd.] Once the
MapleStory client has been installeday#rs must connect to Nexon’s MapleStq
Server online to play the gameld.] Nexon’'s MapleStory Server provides playg
access to the copyrighted MapleStoryngag environment and connects MapleStg
players with each other.d() When operated as Nexortended, MapleStory canng
be played without both the MapleStoryeat and an active online connection to t
MapleStory Server. Id.) To prevent unauthorizedccess to, exploitation an
modification of, and profit from Mapld8y without its consent, Nexon ha
implemented a number of access-control ggcumeasures to control unauthorizé
access to the copyrighted elemantthe game client. (FAC { 30.)

Defendants are the creators of the fasfprventure “UMaple.” UMaple is 3
network of servers, websiteand related productsnd services that enables users
copy, access, and play MapleStory withdlexon’s consent. (FAC § 3.) To creg
the UMaple Network, Defendantllegedly copied Maple3tg altered aspects of th
game for use on the UMaple servers, arstridhuted the adapted version to othe
(Id.) Defendants induced members of thélic to download and copy Defendan{
version of MapleStory in violation of Men’s copyrights and Terms of Servicdd.)
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Plaintiffs contend that in doing so, f@adants also circumented Nexon’'s access

control security measures and trafficked devices intended to circumvent tho
measures in violation of the Digit&lillennium Copyright Act (“DMCA”). (d.)

To play MapleStory on Defendants’ UMagdervers, a user must register for
account with UMaple and obtain a copy befendants’ modified version of th
MapleStory client designed for use on the &le servers. (FAC { 43.) Plaintiff]
discovery revealed that at least 17,938 pedyve created UMaple accounts. (M
8.) Plaintiff avers that each of theseoplke necessarily downloaded one or more
Defendants’ modified MapleStore clients fese in connecting to the UMaple Servg
and playing MapleStory without Nexon'’s authorizatiord.)(

According to Plaintiffs, tb UMaple servers are designed to enable game
entirely separate from the authorized pMeStory environment, thereby deprivir
Nexon of profits it otherwisenay have earned through péag’ purchase of virtua
goods from the MapleStory Cash Shop. fddelants allegedly profit from thei
infringement of Nexon’s MapleStory copyrights by encouraging their UMaple
to make “donations,” for which UMaple &1 receive certain igame enhancement
in Defendants’ version of Mag&tory. (FAC T 49; Mot. 19.)

As a result of these infringements, Bl filed a Complaint against Pardee
Kumar on August 23, 2011. (Dkt. No. 1.uli3equent discovery revealed that Jes:
Kaplan and Pardeep Kumar’s neighbor, GuieinKumar, were the proper defenda
in this action. (Mot. 10.) Accordinglypn December 22, 2011, Plaintiff filed a noti

of dismissal as to Pardeep Kumar aamd Amended Complaint naming Gurvinder

Kumar and Kaplan as defendsnt(Dkt. Nos. 24, 26.) Rintiff's Amended Complaint
asserted seven claims against DdBnts for (1) copyright infringemen
(2) inducement to infringe copyrights; (3) contributory copyright infringem
(4) vicarious copyright infringement; X5violation of the DMCA; (6) breach o
contract; and (7) intentional interésce with contractual relations.
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On February 7, 2012, the Clerk of the Court entered default against Kumg
Kaplan. (Dkt. No. 38.) Plaintiff now aves for default judgment against bg
Defendants.

lll.  LEGAL STANDARD
Federal Rule of Civil Procedure 55(b)rputs a court-ordered default judgme

following the Clerk’s entry of default undeRule 55(a). Federal Rule of Civj

Procedure 55(b) and Local Rule 55-1 requiad #pplications for default judgment §
forth (1) when and against what party théadé was entered; (2he identification of
the pleadings to which the default was erde@) whether the defaulting party is
infant or incompetent person, and if, sshether that person is represented b
general guardian, committee, conservatoptber representativé4) that the Service
Member's Relief Act does napply; and (5) that nate has been served on t
defaulting party, if requed by Rule 55(b)(2).

The district court is given discretioto decide whether to enter a defa
judgment. Aldabe v. Aldabe616 F.2d 1089, 1092 (9th Cir. 1980). Upon default,
defendant’s liability generally is conclusively establishet] the well-pleaded factu:
allegations in the complaint—except thopertaining to damages—are accepteo
true. Televideo Sys., Inc. v. Heidenth@26 F. 2d 915, 917-1@th Cir. 1987) (per

curiam) (citingGeddes v. United Fin. Grou®59 F. 2d 557, 560 (9th Cir. 1977)).

However, in exercising its disgtion regarding entry of daf#f, a court must conside
several factors, including: (1) the possibildiyprejudice to plaintiff; (2) the merits o
plaintiff's substantive claim; (3) the suffency of the complaint; (4) the sum ¢
money at stake in the action; (5) the podisjbof a dispute conceling material facts;
(6) whether defendant’'s defih was due to excusable neglect; and (7) the str
policy underlying the Feddr&ules of Civil Procedurdavoring decisions on thg
merits. Eitel v. McCoo| 782 F.2d 1470, 1471-72 (9th Cir. 1986).
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IV. DISCUSSION
Plaintiff’'s Motion for Default Judgment seeks judgment as to damages on
claim asserted in Plaintif Complaint. Plaintiff seeks judgment comprised

$68,764.23 in disgorged pitH, $44,845,000.00 in statuyodamages for Defendants

violations of the DMCA, permanent injuimge relief against future infringemen
attorney’s fees of at least $76,727.28d aosts in the amount of $3,711.43. T
Court considers each in turn.
A.  Liability

Plaintiff has satisfied the proceduraguirements for default judgment pursua
to Federal Rule of Civil Procedure 55(aidalocal Rule 55-1. Specifically, Plaintit
established that (1) the clerk entered difagainst Defendant on February 7, 201
(2) the default is based on feedants’ failure to respond to Plaintiff's December |
2012 Amended Complaint; (3) Defendardse neither infants nor incompete
persons; (4) Defendants are neither mersbof the U.S. Military nor otherwis
exempted under the Soldied Sailors’ Civil Relief Acbf 1940; and (5) Plaintiff
served Defendants with notice of its apation for default judgment by mailing
copy of the Motion and all supporting decents to Defendants’ home addresses.

The Court also finds that consideration of titel factors weighs in favor o
granting the motion.See Eitel 782 F.2d at 1471-72. Specifically, Plaintiff wou
suffer prejudice if default judgment is not entered becausetifflamould be denied
the right to judicial resolution of the chas presented, and would be without otk

recourse for recovery.”Electra Entm’'t Grp. Inc. v. Crawford226 F.R.D. 388, 392

(C.D. Cal. 2005). Further, because theeliwpled allegations in the complair
regarding liability are deemedue” upon entry of defaulfair Housing of Marin v.
Combs, 285 F.3d 899, 906 (9thrC2002), Plaintiff has established the merits of

! Plaintiff's Motion indicates that the Clerk ergd Defendants’ default on the Amended Complai
on February 20, 2012 (Mot. 12), ane thttached declaration of Ri&ff’'s counsel Marc E. Mayer
indicates that the Clerk enterddfaults against Defendants B6ebruary 6, 2012. The Court notes
that the Clerk actually entered defaadjainst Defendants on February 7, 2012.
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claims and the sufficiency of its Amendedradaint. While the amount at stake
this action is quite large, the bulk afiyadamages awardable is governed by statutg
mandated sumsSeel7 U.S.C. § 1203(b)(3)(A) (establishing a statutory minimun

$200.00 and a statutory maximum of $2,800for violations of the DMCA where

plaintiff elects statutory damages in lieuasftual damages). Finally, the Court fin
that Defendants’ failure to answer or feeresponsive pleading was not the resulf
excusable neglect because Defants failed to regmd despite repeated notice of th
action and their infringing conduct. (Madt7-18.) Accordingly, Plaintiff’'s Motion
for Default Judgment IGRANTED as to liability.
B. Damages

Plaintiff seeks disgorgement of Daftants’ profits under 17 U.S.C. § 504(
for Defendants’ acts of copyright infringente Plaintiff also seeks an award

statutory damages under 17 U.S.C. § 1203(&{3)gr Defendants’ violations of the

DMCA.

1. Disgorgement of Profits Under 17 U.S.C. 8§ 504(b)

The Copyright Act permits a copyrigbtvner to claim “any profits from thg
infringer that areattributable to the infringemerit 17 U.S.C. 8§ 504(b) (emphas
added). “[l]n establishing the infringerfofits, the copyright owner is required
present proof only of the infringer's g® revenue, and the infringer is required
prove his or her deductiblxgenses and the elements of profit attributable to fag
other than the copyrighted workld. Thus, “once liability has been shown, § 504
creates an initial presumption that the imfer’'s ‘profits . . . attributable to th
infringement’ are equal to its gross revenuMGE UPS Sys., Inc. v. GE Consumer
Indus., Inc, 622 F.3d 361, 367 (5th Cir. 2010) (quotiBgnner v. Dawson404 F.3d
290, 294 (4th Cir. 2005)).

“In meeting its initial burden, howeveg copyright holder must show mo
than the infringer’s total gross revenue fraih of its profit streams.... Rathe
‘gross revenue’ refersnly to revenuaeasonably relatedo the infringement.” Id.
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(omission in original) (quotinggonner 404 F.3d at 294). Courts will deny recove
to the copyright owner J]lhen an infringer's prafs are only remotely ang
speculatively attributable to infringementPolar Bear Prods. v. Timex Corp384
F.3d 700, 711 (9th Cir. 2004 Accordingly, an award of an infringer’s profits may
properly denied in cases whedgspite the existence ofcanceivablelink between
the infringement and the infringer's grossofis, “the plaintiff fail[s] to offer
anything more than merspeculation as to the existence of a causal conne
between the infringemenid the claimed revenues.See Bouchat v. Balt. Ravel
Football Club, Inc, 346 F.3d 514, 520 (4th Cir. 2003).

Plaintiff seeks $68,764.23 in profitsathDefendant Kumar purportedly receivg
in connection with UMaple’s operation. (Mdt9.) Plaintiff supports its request wif
the Declaration of Marc E. Mayer. (DINo. 41-1.) Attached to Mayer’s Declaratig
are exhibits that Mayer testifies reflednation payments made by UMaple users

Kumar via third-party payment processdkiertPay Inc. ($4,433.00); PayPal, Inc.

($16,518.82); and Plimus ($46,818). (Mayer Decl. 1Y 12, 13, 17 & Exs. 4, 5, 8,
Mayer also testifies that poritons #fumar's personal banking records from
Morgan Chase also reflect payments $§42.27 from Google #i were either

earmarked “UMaple” or wer@apparently for Google advertising placed on UMaple.

(Mayer Decl. § 17 & Ex. 8.)

Plaintiff only satisfactorily proves that $398.98 in profits from Google
reasonably related to Kumar's infringementSe€ Ex. 8, at 323-25 (reflecting
deposits made on 4/19/10 ($0.19), 5/03/10 ($33.34), 5/06/10 ($116.49), and 5
($230.24, $18.72)).) The remaining $543i89Google profits were deposited K
“Google Adsense” and tagged ordyg “Revenue Sh.” (Mayer Decl. Ex. 8.) Howev

Plaintiff has not established that Kumar agkl Google ad services soley for UMa;lee.

Plaintiff’'s assertion that deposits matdg Google Adsense were “apparently
Google advertising placed on UMaple” therefore lacks any foundation.
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Plaintiff similarly fails to establish il reasonable certainty that paymel
Kumar received via third-party payment pessors AlertPay, PayPal, and Plimus
attributable to Kumar’'s infringement dtlaintiff's copyright. To prove payment
from AlertPay and PayPalPlaintiff provides relevantportions of subpoenae
transaction logsrélated toknown e-mail addresses ankiases associated with th
UMaple Network, and relatieaccounts.” (Mayer Decl. {{ 12-13 (emphasis adde
However, Plaintiff fails toallege—much less establish—that the email acco
Kumar used to create the relevanedlPay and PayPal accounts were usadlyin
conjunction with UMaple andot other legal forms of ettronic commerce. Insteas
Plaintiff merely submitted 252 raw paget documents obtained through discove
without so much as a summary of the infatiman contained in those documents or
explanation to the Court how any of the litems contained thereuirectly relate to
Kumar's UMaple activities. Based on tmsorass alone, Plaintiff would appear
have the Court simply infer that becausemar set up accounts with AlertPay a
PayPal using an email address he also used in conjunction with UMaple, any p3
received through these AlertPay and Pay&alounts must have derived exclusive
from Kumar’'s unlawful UMaple activities. The Court is unwilling to draw thig
inference.

Plaintiff's proof of payments process¢hrough Plimus suffers from a similz
shortcoming. While Kumar’s bank recordsflect that Plimus processed $46,870
in deposits to Kumar’s account (Mayer DeEIL7 & Ex. 8), Plaintiff does not conter

that Kumar utilized Plimus’@ayment-processing serviceslely for donations made

to UMaple. Given the myaid electronic commerce traigsans allowing for—even
encouraging—payment processing throughtédighird-party processors like PayP
AlertPay, and Plimus, the Court could justessily infer that the bulk of paymen
Kumar received through these services weamed through legal means of electro
commerce.
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Because Plaintiff fails to establishaththe payments Kumar received fro
PayPal, AlertPay, and Plimus are reasonatihjbatable solely to Kumar’s infringing
activities and not legal forms of elemtic commerce, the Court is unwilling t
disgorge from Kumar the full extent dprofits” Plaintiff requests. The Cour
thereforeGRANTS Plaintiff's request for disgorgemeof Kumar’s profits only as td
the $398.98from Google that Plaintiff has successfully proven.

2.  Statutory Damages Under 17 U.S.C. 8§ 1203(c)(3)(A)

Plaintiff contends that Defendantlated the DMCA, 17 U.S.C. 8§ 1201, K
creating and distributing computer fileesigned to circumve and bypass acceg
controls put in place by Nexon. Plaintdféeks $44,845,000.00 statutory damage
under the DMCA for these violations.

In lieu of actual damages and profits prevailing plaintiff under the DMCA
“may elect to recover an award of statyt damages for each violation of secti
1201 in the sum of not less than $20@or more than $2,500 per act (

circumvention, device, product, componerfteq or performancef service, as the

court considers just.” 17 U.S.C. § 12088)(A). District courts have “wide
discretion in determining the amount of staty damages to be awarded, constrail
only by the specified maxima and minimaCf. Peer Intern. Corp. v. Pausa Recorg
Inc., 909 F.2d 1332, 1336 (9th Cir. 199@pplying 17 U.S.C. 8§ 504(c)(1)).

Plaintiff urges that it is “entitledo the maximum statutory damages
$44,845,000.” (Mot. 20-21.) Plaintiff callates this figure by multiplying $2,500.0
by 17,938, the total number biMaple Network members revealed through Plaintif
limited discovery. Plaintiff argues thahch UMaple memberenessarily downloade
a so-called “UMaple Launchedesigned to circumvent iMen’'s MapleStory security
measures, as the only reason one wo@dome a UMaple mensb is to obtain &
UMaple Launcher and plapefendants’ infringing version of MapleStory on t
UMaple servers instead of the MapleStoryvees. Thus, Plaintiff asserts that tl
total number of UMaple users—17,938—aa@taly reflects the minimum number ¢
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DMCA violations Defendantscommitted. Plaintiff further contends that tl
maximum DMCA statutory damages amouist merited in this case becau
Defendants’ infringema was willful.

Plaintiff's Motion and accompanying edlarations clearly establish th
Defendants’ infringement was willful. Rher, the Court dae not quibble with
Plaintiff's premise that the number of UMapnembers is a reasonable approximat
of the minimum number of DMCA violations Defendants committed, especial
light of “the potential difficulty Plaintifffaces in calculating the number of ‘acts
circumvention’ performean Defendant’s servers.Blizzard Entm’t, Inc. v. Reeve
No. CV 09-7621 SVW (AJW), 2010 WL 4054095, at *Fee also id(“[T]he Court
concludes that each of the 427,393 comityumembers downloaded, accessed,
otherwise used anti-circumvention softwaservices or producty The Court does
grapple, however, with Plaintiff's sgertion that it is “entitled” to thenaximum
statutory award available under the DMCA.

As a threshold matter, the Court notdst the cases Plaintiff cites for it

contention that it is entitled to thmaximumstatutory damages award applied {
statutory maximum awardallowable under 17 U.S.& 504(c)and 8 1117(c) not
8 1203(c) of the DMCA.See Perfect 10, Inc. v. Talisman Comm’ns, IN@o. CV99-
10450 RAP, 2000 WL 364813, at *¢C.D. Cal. March 27, 2000)Rodgers V.
Anderson No. 04CIV1149 RJHAJP, 2005 WL 950021, at *3 (S.D.N.Y. Apr.
2005); Warner Bros. Entm't Inc. v. Caridi346 F. Supp. 2d 1068, 1072 (C.D. C

2004). In addition, each of the three caBdaintiff cites for tk proposition that the

maximum$44,845,000.00 award Plaintiff seeks'éonsistent with statutory damagg
awards in other DMCA cases” applied tmeinimum statutory damages awalt
available under the DMCA—$200.0@&choStar Satellite LLC v. ViewTech, Indo.
07cv1273 BEN (WVG), 2011 WL 1522409, &t (S.D. Cal. Apr. 20, 2011)Dish
Network L.L.C. v. Ward No. 8:08-cv-590-T-30TBM, 2010 U.S. Dist. LEXI
1422090, at *20 (S.D. Fla. Jan. 8, 201R&eves2010 WL405095, at *3. While thes
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observations do not bear directly on thmount of damages to which Plaintiff
entitled as a result of Defendants’ defaultthis action, they do cause the Court
guestion very seriously whether Plaintifitended to actively mislead the Court
whether these oversights were metély result of poor legal research.

Nevertheless, the Court is aware of selveases where district courts have |i

fact awarded the maximurstatutory damages for violations of the DMCA up
default judgment.E.g, TracFone Wireless, Ina.. Pak China Group Co. Ltd--- F.
Supp. 2d ----, 2012 WL 5399, at *12 (S.D. Fla. 2012) (awarding $2,500,000.(
Sony Computer Entm’t Am., Inc. v. Filipjak6 F. Supp. 2d 1068, 1075 (N.D. C
2005) (awarding $6,018,700.00 in stamyt DMCA damages, only $387,500.00
which was the result of the maximum statutory multipliéfodesk, Inc. v. Flores
No. 10-CV-01917-LHK, 2011 WL 337836, at t8.D. Cal. Jan. 312011) (slip copy)
(awarding $2,500.00 for a single DMCA \ation). Close review of these cas
reveals that courts tend to award the OMstatutory maximum only where doing §
would not create a significant windfall forghPlaintiff. And while Plaintiff cites
several DMCA cases awardirggatutory damages awards in the steep millions
arguably inure excessively to those plaintitienefit, each of those cases applied
minimumstatutory award those courts were permitted to apflge EchoStar2011
WL 1522409, at *4$214,898,600.00)Vard, 2010 U.S. Dist. LEXIS 1422090, at *2
($51,148,200.00);Reeves 2010 WL405095, at *3 (awarding $5,478,600.00
statutory damages and notinthat “[tjo the extent tht this figure appear:
unreasonably large, Congress lmandated this approach and the Court is unab
deviate from it”).

The Supreme Court has stated tha]Ven for uninjurious and unprofitable

invasions of copyright the caumay, if it deems it just, impose a liability within [th
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statutory limits to sanction and vindicate the statutory policy” of discouraging

infringement. F.W. Woolworth Co. v. Contemporary Arts, In844 U.S. 228, 233
(1990). However, while a plaintiff in @opyright action is entitled to damages tf
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will serve as a deterrent, the pléfhis not entitled to a windfall. Autodesk2011 WL
337836, at *8see Beachbody, LLC v. Johanni®. 11-1148 PSG (RZx), 2011 W
3565226, at *3 (C.D. CalAug. 12, 2011) (quotingderman Miller, Inc. v. Alphaville
Design, Inc. No. C 08-03437, 2009 WB429739, at *9 (N.D. Cal. Oct. 22, 2009
Thus, in awarding statutory damages, fatladistrict courts in California havs
considered whether the amount of a requested statutory damages award
“plausible relationship” to & plaintiff's actual damagesE.g., Autodesk 2011 WL
337836, at *8Beachbody2011 WL 3565226, at *3.

The Court would deem even the nmmim statutory amount awardable und
the DMCA in this case to be a significant windfall to Plaintiff far in excess of
amount necessary to deter future infrimggiconduct. Furthetthe minimum award

here likely bears little plausible relatidng to Plaintiffs actual damages

Nevertheless, the Court is powerledse deviate from the DMCA'’s statutor
minimum and therefore awards Plainti$f3,587,600.00(17,938 x $200.00) i
statutory DMCA damages.
C. Injunctive Relief
Plaintiff seeks permanent injunctivelie¢ to prevent Defendants’ furthe
infringement of Plaintiff's copyrigh The Copyright Act and the DMC#authorize
courts to grant permanent injunctions on osable terms to prevent future violation
17 U.S.C. 88 502(a), 1203(b)(1). The Counmdudes that Plaintiff has demonstrat
facts supporting the grant of permanent injunction undeeBay Inc. .
MercExchange, L.L.C547 U.S. 388, 391 (2006) (“A ghtiff must demonstrate: (1]
that it has suffered an irreparable injury) {Rat remedies available at law, such

2 Plaintiff's Motion only explicity seeks injunctive relief undéhe Copyright Act, 17 U.S.C.

8 502(a). However, Plaintiff’'s proposed injunctionsasforth in Plaintiff's Proposed Order, woul
enjoin Defendants’ future violations of Plaffis copyright under both t Copyright Act and the
DMCA. Because Plaintiff has established iidépunder the CopyrighAct and the DMCA, and
because the Copyright Act, 17 U.S.C. 8 502a}l the DMCA, 17 U.S.C. § 1203(b)(1), contain
nearly identical provisions gmowering courts to grant injutice relief, the Court construes
Plaintiff's Motion as sedkg injunctive relief undeboth statutory schemes.
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monetary damages, are inadegu® compensate for thagjury; (3) that, considering
the balance of hardships between the pfiand defendant, a remedy in equity
warranted; and (4) that the public interegtuld not be disserved by a permang
injunction.”). In particular, the Court finds that Plaintiff will suffer irreparable injl
absent an injunction “because an awafdmonetary damageagainst Defendant
likely will not prevent or deter the advetslong-term effect on Nexon’s ability t
exploit its copyrighted works.” (Mot. 22.) Ehconsideration is particularly salient
light of the inherent difficulty in precibe calculating the number of infringemen

Defendants committed or induced. Furth®aintiff's proposed injunction is

narrowly tailored such that it prohibitmly future infringirg conduct by Defendant

and those under their control or directiovhich imposes little—if any—hardship o

Defendants. The Court therefo@RANTS Plaintiff's request for a permanel

injunction.

D. Attorney’s Fees and Costs
Finally, Plaintiff seeks an award of iteasonable attorney’s fees and co

under 17 U.S.C. § 505. Section 505 granes@ourt discretion to allow recovery (

Plaintiff’s full costs and to award reasonable @igy’s fees as part of Plaintiff's costs.

Local Rule 55-3 further proves that where a statute pides for the recovery o
reasonable attorney’s fees, “those feball be calculated according to” the sched
provided under the Rule. .B. Cal. L.R. 55-3 (emphasiadded). This schedu
establishes than a “reasonable” attornégéswhere the judgment is over $100,000
is equal to $5,600.00 plus 2% thie amount over $100,000.00.
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Calculated pursuant to Local Rule 55Raintiff's “reasonable” attorney’s fe
in this case would be $77,359.98. The Court deems ith amount patently
unreasonable in light of the amount of dabsive work this cas demanded. This
case was filed on August 24, 2011, and thubarely eight months old. Becau:
Plaintiffs have prevailed in this casgon entry of default, Plaintiffs counsg

necessarily has expended little substantiffereon the prosecution of this action.

Indeed, the docket reveals that the sulistanfilings in this case consist of: th
Complaint (Dkt. No. 1), several requests fotrgmf default (Dkt.Nos. 9, 12, 31, 32
36, 37), an ex parte application for leato take immediate discovery regardi
service and identity of Doe defendants (DKib. 16), an ex parte application f(
extension of time to file a motion for entof default judgment (Dkt. No. 17), an ¢
parte application for discovenggarding additional limitethird-party discovery (Dkt.
No. 22), a First Amended Complaint (DKo 26), limited third-party discovery, an
the instant Motion for Default Judgment (Dkt. No. 41).

While Local Rule 55-3 appears to ddish a mandatory calculation to [
applied in cases where the “applicablegtaprovides for the recovery of reasona
attorneys’ fees,” the Court finds it sifjpant that 8 505 gives courts discretic
whether to award costs to the prevailingtpat all. 17 U.S.C. 8 505 (“[T]he court
its discretion mayllow the recovery of full costs by against any party . . .. [T]h
courtmayalso award a reasonable attorney’s fee to the prevailing party as part
costs.” (emphasis added)). This grantdidcretion contrasts with other statuto
schemes that grant courts no discretionamarding attorney’s fees and costs

prevailing parties. E.g, The Communications Acbf 1934 § 605, 47 U.S.C.

8 605(e)(3)(B)(ii)) (“The courshall direct the recovery of costs, including awardi
reasonable attorneys’ fees to an aggrievetypeho prevails.” (emphasis added)).

% Because the Court grants Plaintiff $3,587,998.8énfmsed of disgorged profits of $398.98 and
statutory damages in the amount 8f387,600.00), the Court arrives at $77,359.98 by adding
$71,759.98 (2% of $3,587,998.98) to $5,600.00.
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light of § 505’s grant of judicial discretiothe Court finds that a strict application
Local Rule 55-3's “reasonable attorneyse$” schedule would stand contrary to {
clear language of 8 505. @ardingly, the Court herebRDERS the parties to
submit to the Courtwithin thirty days of the date of this Order, an affidavit

documenting in detail the fees and costs digtuiacurred in prosecuting this action.

The affidavit must include the hourly ratbarged by each attorney and staff mem
who performed services in this case.
V. CONCLUSION
For the reasons discussed above, Defendants’ MotiG@RIBNTED in part
and DENIED in part. Plaintiff is ORDERED to submit an affidavit documentin
the attorney’s fees and costs expendegrosecuting this action. A final judgme
will issue upon final determination of thp@opriate amount of reasonable attorne
fees and costs to award in this case.

IT IS SO ORDERED.

April 3, 2012

p * =
Y 20
HON.OTIS B. WRIGHT I
UNITED STATES DISTRICT JUDGE
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