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UNI TED STATES DI STRI CT COURT
12 CENTRAL DI STRI CT OF CALI FORNI A
11 || CLAUDI A SHI LLI NGFORD, NO. CV 11-07191- MAN
12 Plaintiff,
VEMORANDUM COPI NI ON
13 V.
AND ORDER
14 | M CHAEL J. ASTRUE,
Comm ssi oner of Social Security,

o Def endant .
16
17
18 Plaintiff filed a Conpl ai nt on Septenber 6, 2011, seeking revi ew of
19| the denial by the Social Security Conm ssioner (“Conmm ssioner”) of
20 || plaintiff’ s application for a period of disability, disability insurance
21 || benefits (“DIB") and suppl enental security inconme (“SSI”). On Cctober
22 || 4, 2011, the parties consented, pursuant to 28 U S.C § 636(c), to
23 || proceed before the undersigned United States Magistrate Judge. The
24 || parties filed a Joint Stipulation on July 6, 2012, in which: plaintiff
25 || seeks an order reversing the Conm ssioner’s decision and awarding
26 || benefits or, alternatively, remanding for further admnistrative
27 || proceedi ngs; and the Conm ssi oner requests that his decision be affirned
28 | or, alternatively, remanded for further adm nistrative proceedi ngs.
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SUMVARY OF ADM NI STRATI VE PROCEEDI NGS

On April 15, 2003 and August 11, 2004, it appears plaintiff filed
an application for a period of disability, DB, and SSI, alleging an
inability to work since October 17, 2001 (Admi nistrate Record (“A R ")
100-07, 640), due to “[d]isorders of [njuscle, [I]iganent and [f]ascia”
(AR 69). Plaintiff has past relevant work experience as a “activity

assistant,” “caregiver,” and “nurse’s assistant. (A R 847.)

The Conmi ssioner denied plaintiff’s application initially and upon
reconsi derati on. (See AR 69-71, 72-75.)1 On April 19, 2005,
plaintiff, who was represented by counsel, appeared and testified at a
hearing before Adm nistrative Law Judge Patti Hunter (“ALJ Hunter”).
(AR 973-1005.) Edward Bennett, a vocational expert (“VE'), also
testified. (rd.) On June 29, 2005, ALJ Hunter issued a partially
favorabl e decision, finding plaintiff disabled from February 22, 2002,
t hrough Decenber 8, 2004. (AR 670-78.) Plaintiff appealed and
requested that the Appeals Council review ALJ Hunter’s decision. (A R
688-92.) Pursuant to a Novenber 9, 2006 Order, the Appeals Council
“vacat e[ d] the hearing decision, including the part that is favorable to
[plaintiff], and remand[ed] this case for further proceedings.” (AR

686- 87.)

On Decenber 5, 2007, plaintiff, who was again represented by an
attorney, appeared and testified at a second adm nistrative hearing

before ALJ Hunter. (A R 1006-38.) Medical expert M chael Gurvey and

! These docunents were not provided as part of the record.
(See AR 5.)
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VE Sharon Spaventa also testified. (Id.) On February 22, 2008, ALJ
Hunter again issued a partially favorable decision, finding plaintiff
di sabl ed from February 22, 2004, through Decenber 8, 2004. (A R 811-
21.) Plaintiff appeal ed and requested review of ALJ Hunter’s February
22, 2008 decision. (A R 34-36.) Pursuant to a June 25, 2009 Order,
t he Appeal s Council vacated “the hearing decision, including the part
that [wa]s favorable to [plaintiff], and remand[]ed]” the case to a new

ALJ.2 (A R 823-25.)

On Cctober 6, 2010, plaintiff, who was again represented by an
attorney, appeared and testified at a third adm nistrative before ALJ
John Geb (the “ALJ”). (A R 1039-90.) Medical experts D ana Sharpe and
Harvey L. Al pern, as well as VE Sharon Spaventa, also testified at the
hearing. (1d.) On Novenber 19, 2010, the ALJ i ssued a deci si on denying
plaintiff's claim (AR 22-30), and the Appeals Council subsequently
denied plaintiff’s request for reviewof the ALJ's decision (A R 13-15,

17). That decision is now at issue in this action.

SUMVARY OF ADM NI STRATI VE DECI SI ON

In his Novenber 19, 2010 decision, the ALJ incorporated by
reference the eval uati on of evidence contained in ALJ Hunter’s February
22, 2008 deci sion. (AR 22.) The ALJ found that plaintiff has not
engaged in substantial gainful activity since Cctober 17, 2001, her

al l eged onset date. (A R 24.) The ALJ determned that plaintiff has

_ 2 “As this case was previously remanded to the sane [ALJ -- to
wt, ALJ Hunter], the Appeals Council direct[ed] that, upon remand, this
case be assigned to another [ALJ].” (A R 825.)

3
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the severe inpairnents of: “depressive disorder, NOS, rule out past

hi story of anxiety in 2004 [and] 1998; [and] right shoul der pain, and

| eft shoul der and knee pain, wth no physical or x-ray findings.” (AR

25.)

He concluded that such inpairnments, however, did not neet or

medically equal the criteria of an inpairnment listed in 20 C F. R Part

404, Subpart P, Appendix 1, the Listing of Inpairnments. (A R 26.)
After reviewing the record, the ALJ determ ned that plaintiff has

the residual functional capacity (“RFC’) to perform light work as

defined in 20 CF.R 88 404.1567(b) and 416.967(b). (AR 27.)

Specifically, the ALJ found that plaintiff has the ability to:

(A R

lift and carry occasionally 20 pounds, and frequently 10
pounds, stand, wal k and sit fo[]r at |east 6 hours total in an
8- hour workday, noderate limtations in use of the right upper
extremty, noderate postural limtations, no overhead use of
the right upper extremty, no overhead lifting with both upper
extremties; and noderate |imtation in relating and
interacting with supervisors and coworkers, understanding,
remenbering and carryi ng out an extensive variety of technical
and/or conplex job instructions, dealing with the public,
mai ntai ni ng concentration and attention for at |east 2 hour
increments, and in withstanding the stress and pressures

associated wth an 8-hour work day and day-to-day activity.

27.)

The ALJ found that plaintiff’'s past relevant work (“PRW) as a

4
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“recreation aide,” as she actually perfornmed it, does not require the
performance of work-related activities precluded by plaintiff’'s RFC
(AR 29.) Accordingly, the ALJ concluded that plaintiff has not been
under a disability, as defined in the Social Security Act, since COctober
17, 2001, her all eged onset date, through Novenber 19, 2010, the date of
his decision. (A R 30.)

STANDARD OF REVI EW

Under 42 U S.C. 8§ 405(g), this Court reviews the Comm ssioner’s

decision to determ ne whether it is free fromlegal error and supported

by substantial evidence. On v. Astrue, 495 F.3d 625, 630 (9th Cr.

2007). Substantial evidence is “*such rel evant evi dence as a reasonabl e

m nd m ght accept as adequate to support a conclusion.”” Id. (citation
omtted). The “evidence nust be nore than a nere scintilla but not
necessarily a preponderance.” Connett v. Barnhart, 340 F.3d 871, 873
(9th Gr. 2003). “VWiile inferences from the record can constitute

substantial evidence, only those ‘reasonably drawn fromthe record w |
suffice.” Wdmark v. Barnhart, 454 F.3d 1063, 1066 (9th Cr.
2006) (citation omtted).

Al though this Court cannot substitute its discretion for that of
the Comm ssioner, the Court nonetheless nmust review the record as a

whol e, “wei ghing both the evidence that supports and the evi dence that

detracts fromthe [ Comm ssioner’s] conclusion.” Desrosiers v. Sec'y of
Health and Hum Servs., 846 F.2d 573, 576 (9th Cr. 1988); see also
Jones v. Heckler, 760 F.2d 993, 995 (9th Cr. 1985). “The ALJ is

responsi ble for determning credibility, resolving conflicts in nedical

5
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testinmony, and for resolving anbiguities.” Andrews v. Shalala, 53 F. 3d

1035, 1039 (9th G r. 1995).

The Court wi Il uphold the Comm ssioner’s deci si on when t he evi dence
IS susceptible to nore than one rational interpretation. Burch v.
Barnhart, 400 F.3d 676, 679 (9th Gr. 2005). However, the Court nay
review only the reasons stated by the ALJ in his decision “and nmay not
affirmthe ALJ on a ground upon which he did not rely.” On, 495 F. 3d
at 630; see also Connett, 340 F.3d at 874. The Court will not reverse
the Conm ssioner’s decision if it is based on harm ess error, which
exists only when it is “clear fromthe record that an ALJ's error was
‘“inconsequential tothe ultimte nondi sability determ nation.’” Robbins
V. Soc. Sec. Admin., 466 F.3d 880, 885 (9th Cr. 2006)(quoting Stout V.
Commir, 454 F.3d 1050, 1055 (9th Cir. 2006)); see al so Burch, 400 F.3d
at 679.

DI SCUSSI ON

Plaintiff clains that the ALJ did not consider properly whet her she
could perform alternative work activity. (Joint Stipulation (“Joint
Stip.”) at 4.)

111
111
111
111
111
111
111
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The ALJ Did Not Sufficiently Ascertain The Demands O

Plaintiff’s PRW And Thus, He Could Not Determ ne

Properly Whether Plaintiff Could Return To Her PRW As

Actual ly Perforned.

At step four, a social security disability clainmant bears the
burden of proving that she cannot performeither the “actual functional
demands and job duties of a particular past relevant job” or the
“functional demands and job duties of the occupation as generally
requi red by enployers throughout the national econony.” Pinto v.
Massanari, 249 F.3d 840, 845 (9th G r. 2001)(quoting Social Security
Ruling (“SSR’) 82-61); see also Burch, 400 F.3d at 679. “Although the
burden of proof lies with the claimant at step four, the ALJ still has
a duty to make the requisite factual findings to support his
conclusion.” Pinto, 249 F.3d at 844. “This is done by |ooking at the
‘[ RFC] and the physical and nental demands’ of the claimant’s [PRW.”
|d. at 844-45 (quoting 20 C. F.R 8§ 404.1520(e) and 416.920(e)); see
also Villa v. Heckler, 797 F.2d 797-98 (9th G r. 1986)(“to determ ne

whet her a claimant has the [RFC] to perform h[er PRW, the Secretary
must ascertain the demands of the claimant’s fornmer work and then

conpare the demands with h[er] present capacity [RFC]").

Plaintiff contends that the ALJ erred in determ ning that she coul d
perform her PRW as a recreation aide, because according to the
Dictionary of Occupational Titles (“DOT”), the job would require
frequent reaching, which plaintiff contends is inconsistent with the
AL)’s RFC limting her to “[no] overhead use of the right upper

extremty and no overhead lifting with both upper extremties.” (Joint

7
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Stip. at 5-12.) Plaintiff contends the ALJ conmtted |egal error,
because he failed to question the VE adequately regarding the apparent
deviation from the DOT requirenents reflected in the VE s assessnent

that plaintiff is able to performher PRW (I1d.)

Def endant contends that there was no error, because the ALJ
determ ned that plaintiff could performthe recreation aide job, not as
it is generally perfornmed, but as it was actually perforned by
plaintiff.® (Joint Stip. at 13; see also AR 30.) Defendant correctly
asserts that “[p]laintiff’s argunments based on the generalized DOT
descriptions [of plaintiff's PRWN are conpletely inapposite.” (Joint
Stip. at 13; enphasis added.) However, it is not clear defendant is
correct in his assertion that “substantial evidence supports the ALJ' s
finding that [p]laintiff could work as a recreational aide as actually

performed.” (ld.; enphasis in original.)

Pursuant to the June 25, 2009 Order fromthe Appeals Council, the
ALJ requested that VE Sharon Spaventa answer a nunber of interrogatories
to obtain supplenental evidence to clarify the effect of plaintiff’s RFC
on her occupational base. (A R 824, 866-67, 870-73.) In response to
the ALJ's questions, the VE noted that plaintiff had PRW as a
“recreation aide” [citing DOI 195367030] and a “geriatric nurse

3 The ALJ's witten opinion states that he found plaintiff
capable of returning to her past work as a recreation aide as actually
per f or med. (AR 29-30.) This finding is not, in and of itself,
insufficient to warrant a finding of non-disability at step four.
Pinto, 249 F.3d at 845 (“W have never required explicit findings at
step four regarding a claimant’s [PRW both as generally perfornmed and
as actually perforned”)(enphasis inoriginal). To the extent plaintiff
argues that the ALJ erred in finding that plaintiff could perform her
PRW as a recreation aide as generally perforned, that argunent is
m sgui ded and does not reflect the ALJ's actual finding.

8
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assistant” [citing DOT 355674014]. (AR 871.) The VE further noted
that plaintiff’s PRW as a recreation aide required frequent “reach,
handl e, talk, [and] hear,” while a geriatric nurse position required
frequent “reach, handle, finger, feel, talk, hear [illegible].” (AR
872.) The VE was al so asked whether a hypothetical individual of the
sanme age, education, training, and work experience as plaintiff and with
plaintiff's [imtations -- as described in the responses to “Witten
Questions to Medical Expert - Mental” and “Witten Questions to Medi cal
Expert - Physical”* -- could “performany of the [PRN . . . as it was
performed by [plaintiff] or as it is done in the national econony.”
(Id.) The VE responded “yes.” (1d.) Wen asked to “indicate which
j obs and whether [plaintiff] could perform[that work] as done in the
past or as the work is perforned in the national econony,” the VE wote
“recreation aide” and the DOT nunber corresponding to that job. (1d.)
The VE did not specify, however, whether plaintiff could performher PRW
as it generally is perfornmed or as actually performed by plaintiff.
(Id.) The VE also noted that her opinion did not conflict with the
information in the DOT. (A R 873.)

4 In response to questions regarding plaintiff’s nental
i npai rnments, mnedical expert Diana Sharpe, MD., opined that plaintiff
was, inter alia, noderately Ilimted in her ability to: relate to and
interact with supervisors and cowor kers; understand, renenber, and carry
out an extensive variety of technical and/or conplex job instructions;
deal with the public; maintain concentration and attention for at | east
two hour increnents; and withstand the stress and pressures associ at ed
with an ei ght-hour work day and day-to-day activity. (A R 952-53.)

In response to questions regarding plaintiff’s physical
i npai rnments, nedical expert Harvey L. A pern, MD., opined that
plaintiff was, inter alia, limted to lifting up to 20 pounds
occasional ly and 10 pounds frequently, standi ng/wal king for at | east six
hours out of an eight-hour workday, sitting continuously at |east six
hours out of an eight-hour workday, and “no overhead [right upper
extremty].” (A R 958-59.)
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At the October 6, 2010 hearing, the ALJ asked the VE Spaventa
whet her her answer to the above hypothetical would change if the
additional limtation of “no overhead |lifting bilaterally” were added.
(AR 1068.) The VE responded “no.” (ld.) The VE further testified
that plaintiff could performher PRWas a recreation aide, despite her
pain, as she is “performng it nowon a part-tine basis.”® (A R 1085,

1087.)

In his decision, the ALJ states:

The [VE] . . . indicated that a hypothetical individual of
[plaintiff]’s age, education and vocational background, wth
the limtations identified . . ., could perform[plaintiff]’s

[PRW as a recreation aide as actually perforned .

At the hearing, the [VE] testified that her above-noted
response that [plaintiff] could performher past [ PRW would
be the sanme even with the additional Iimtation of no overhead

lifting wth the bilateral upper extremties.

After conmparing the [plaintiff]’'s [RFC] wth the physical and
mental demands of this work, consistent with the [VE]
interrogatory . . . , the undersigned finds that [plaintiff]

is able to performit as actually perforned.

> Plaintiff testified that, at the tinme of the hearing, she was
enpl oyed at a nursing facility as a recreation ai de wor ki ng Sat urday and
Sunday every ot her weekend for eight hours each day. (A R 1069, 1085.)
She Lurther(tgsgified that she was getting paid between $8.43 and $8. 49
per hour. I d.

10
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(A.R 29-30; enphasis added, citations omtted.)

The Social Security Rulings identify two sources of information
that may be used to define a claimant's PRWas actually perforned: a
properly conpl eted vocational report, SSR 82-61; and the claimant's own
testi nony, SSR 82-41. “The claimant is the primary source for
vocati onal docunentation, and statenents by the cl ai mant regardi ng [ PRW
are generally sufficient for determining the skill level, exertiona

demands[,] and nonexertional denmands of such work.” SSR 82-62.

At the hearing, plaintiff testified that she was working as a
recreation ai de every other weekend for two days straight. (A R 1069.)
Plaintiff testified that she had to go back to work for the
noney. (AR 1085.) From the record, it appears that plaintiff
performed the anmpunt and extent of work she was able to do with her
[imted capabilities.® I ndeed, plaintiff testified that, after she
finishes her two days of work, she is in a ot of pain and needs to
“stay in bed and relax [her] shoulder.” (AR 1070-71.)
Notwi t hstanding this testinony by plaintiff, the ALJ failed “to nmake the
appropriate findings to insure that the claimant really can perform

her [PRW” on a full tinme basis. Pinto, 249 F. 3d at 845. | ndeed,
the ALJ did not sufficiently delve into the demands of plaintiff’s work,
either as she was actually performng it at the tinme of the hearing or

previ ously.

® *“The Social Security Act does not require that clainmants be
utterly incapacitated to be eligible for benefits.” Fair v. Bowen, 885
F.2d 597, 603 (9th Cr. 1989).

11
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The VE's relevant testinony is vague. It does not, for exanple,

speci fy what the VE deened to be the demands of plaintiff’s past work as

she actually perforned it -- beyond the broad conclusion that plaintiff
performed the job as a recreation aide at the “light” level and “she
deals with the residen[ts] a lot.” (A R 1086-87.) No testinony was

solicited fromplaintiff or presented to the VE concerning the reaching
and/or lifting demands of her work as a recreation aide as plaintiff

actually perfornmed that job

The ALJ also did not rely on a vocational report pursuant to SSR
82-61 as an additional source to determ ne the demands of plaintiff's
past work as a recreational aide, as actually perforned, because the
record did not contain such a report. |Instead, the record contained a
“Disability Report,” which only described the demands of plaintiff's
past work as a nurse’'s assistant, not as a recreation aide. (See AR

847-48.)

The ALJ thus had insufficient information to conpare plaintiff’s
RFC to the demands of plaintiff’s PRW as a recreation aide as she
actually performed it.’ Past work experience “nust be considered
carefully to assure that the available facts support a conclusion

regarding the claimant’s ability or inability to performthe functional

! To the extent the ALJ was of the view that VE Spaventa’s
interrogatory response and subsequent testinony at the October 6, 2010
hearing was “consistent” with his determnation that plaintiff was
capable of performng her PRW as actually perfornmed on a full-tine
basi s, that view was |nﬁroper. Not ably, while the ALJ is correct that
VE Spaventa testified that plaintiff could performher PRWas actually

erformed with the additional |imtation of no overhead |ifting with her
ilateral upper extremties (A R 29-30), VE Spaventa only appeared to
i ndi cate, as noted supra, that plaintiff could performher PRWas she is
performng it now -- to wit, on a part-tinme basis (AR 1085-88).

12
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activities” of past work. SSR 82-62. The ALJ's decision “nust be

devel oped and explained fully in the disability decision.” 1d.

As the ALJ did not make the requisite specific findings wth
respect to the demands of plaintiff's PRWas actually perforned, and did
not make any findings with respect to the relationship of plaintiff's
RFC to that PRW as actually perforned by plaintiff, the decision is
insufficient in terns of the step four analysis, because it does not
permt this Court to adequately determ ne the basis for the decision and
whet her substantial evi dence supports the Conm ssioner’s decision. See

Lewin v. Schweiker, 654 F.2d 631, 634-35 (9th Cr. 1981); see also,

Pinto, 249 F.3d at 847 (“Because the ALJ made very few findings and
relied largely on the conclusions of the [VE], it is difficult for this

Court to review his decision.”). Accordingly, reversal is required.

1. Remand |s Required.

The deci sion whether to remand for further proceedi ngs or order an
i medi ate award of benefits is within the district court’s discretion.
Harman v. Apfel, 211 F.3d 1172, 1175-78 (9th Cr. 2000). Where no
usef ul purpose woul d be served by further adm nistrative proceedi ngs, or
where the record has been fully devel oped, it is appropriate to exercise
this discretion to direct an i medi ate award of benefits. [Id. at 1179
(“[T] he deci sion of whether to remand for further proceedi ngs turns upon
the likely utility of such proceedings.”). However, where there are
outstanding issues that nust be resolved before a determ nation of
disability can be made, and it is not clear fromthe record that the ALJ

woul d be required to find the clainmant disabled if all the evidence were

13
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properly evaluated, remand is appropriate. 1d. at 1179-81.

Remand is the appropriate remedy to allow the ALJ the opportunity
to renmedy the above-nentioned deficiencies and errors. See, e.g.,
Benecke v. Barnhart, 379 F.3d 587, 593 (9th G r.2004)(remand for further
proceedings is appropriate if enhancenent of the record would be
useful); MAIlister v. Sullivan, 888 F.2d 599, 603 (9th Cr.

1989) (remand appropriate to renedy defects in the record).

On remand, the ALJ should also carefully reconsider his tacit
finding that a period of disability from February 22, 2002, through
Decenmber 8, 2004, should not be granted. In his decision, the ALJ
incorporated “the nedical and non-nedical evidence contained in the
prior decision issued on February 22, 2008 . . .[,] except to the extent
it [wa] s specifically nmodi fi ed or suppl enent ed by [This
deci sion.” (AR 22.) As noted in ALJ Hunter’'s February 22, 2008
decision, follow ng a March 2001 subacrom al deconpression surgery for
atornleft rotator cuff, plaintiff “underwent right (dom nant) shoul der
art hroscopi ¢ subacrom al deconpression surgery [for right shoulder
i npi ngenent syndrone] on February 22, 2002. Right shoul der surgery was
unsuccessful in alleviating [plaintiff]’s synptons, and subsequently
bursitis and full-thickness tear of the subacromal tendon was
assessed. "8 (AR 817.) In addition, “[a] second surgery was
recomended, specifically open deconpression and repair of the right

rotator cuff tendon.” (rd.) Further, the relevant evidence from

8 In his Operative Report for plaintiff’'s February 22, 2002
surgery, plaintiff’s surgeon, Wlliam Gallivan, MD., reported, inter
alia, that plaintiff’s rotator cuff showed sone fraying but no
significant tearing. (A R 233-34.)

14
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February 22, 2002, through Decenber 8, 2004 -- evidence which the ALJ
purportedly incorporated into his decision -- indicates that plaintiff
was assessed with increased limtations and restrictions during this
period. For exanple, in her February 2008 decision, ALJ Hunter noted
that C. Cayton Wl born, MD., who treated plaintiff from Cct ober 2002,
t hrough March 2003, “reported that [plaintiff] was unable to lift/carry
any weight and was unable to repetitively reach or perform fine
mani pul ation with the right upper extremty.” (AR 817; internal
citation omtted.) Not wi t hstandi ng these increased |imtations and
restrictions, the ALJ does not offer any explanation as to why he,
unli ke ALJ Hunter,® did not find plaintiff to be disabled during the
period from February 22, 2002, through Decenber 8, 2004. Accordingly,
on remand, the ALJ should revisit whether a period of disability should
be grant ed.

111

111

111

111

111

111

111

111

111

111

111

o ALJ Hunter twice found plaintiff to be disabled during the
geri;)d from February 22, 2002, through Decenber 8, 2004. (AR 677,
17.

15
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CONCLUSI ON

Accordingly, for the reasons stated above, IT IS ORDERED that the
deci si on of the Conmmi ssioner is REVERSED, and this case is REMANDED f or

further proceedings consistent wth this Menorandum Opi ni on and Order.

IT IS FURTHER ORDERED that the Cerk of the Court shall serve
copi es of this Menorandum Qpi ni on and Order and the Judgnent on counsel

for plaintiff and for defendant.

LET JUDGVENT BE ENTERED ACCORDI NGLY.

DATED:  August 30, 2012 7%@3&5&1' 4. )232&

MARGARET A. NAGLE
UNI TED STATES MAG STRATE JUDGE
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