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8 UNI TED STATES DI STRI CT COURT

9 CENTRAL DI STRI CT OF CALI FORNI A
10
11 || MOLLI E GALE SM TH, ) NO. CV 11-08116- MAN
12 Plaintiff, %

) VEMORANDUM COPI NI ON
13 V. )
) AND ORDER
14 | M CHAEL J. ASTRUE, )
Comm ssi oner of Social Security, )

o Def endant . %
16 )
17
18 Plaintiff filed a Conplaint on Cctober 4, 2011, seeking review of
19| the denial of plaintiff’'s application for a period of disability,
20 || disability i nsurance benefits (“DIB”), and suppl enental security income
21 || (“SSI”). On Novenber 9, 2011, the parties consented, pursuant to 28
22 |U.S.C. 8 636(c), to proceed before the wundersigned United States
23 || Magi strate Judge. The parties filed a Joint Stipulation on June 28,
24 | 2012, in which: plaintiff seeks an order reversing the Conm ssioner’s
25 || decision and remanding this case for the paynment of benefits or,
26 | alternatively, for further adm nistrative proceedings; and defendant
27 || requests that the Comm ssioner’s decision be affirnmed or, alternatively,
28 || remanded for further adm nistrative proceedings. The Court has taken
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the parties’ Joint Stipulation under subm ssion w thout oral argunent.

SUMVARY OF ADM NI STRATI VE PROCEEDI NGS

On June 24, 2008, plaintiff filed an application for a period of
di sability, Dl B, and SSI. (Adm ni strative Record (“AAR ")
14.) Plaintiff previously filed an application for DB on April 14,
2006, which was deni ed at the reconsi deration | evel and wi t hout appeal.
(AR 16.) Plaintiff, who was born on June 3, 1961 (A R 20),! clains
t o have been di sabl ed since May 18, 2005 (A.R 14), due to carpal tunnel
syndrone, hysterectony, shoulder injury and surgery, degenerative disc

di sease, neck pain, and depression (AR 16, 37-38, 42, 48, 53).

After the Conmm ssioner denied plaintiff’s claiminitially and upon
reconsideration (AR 14, 48-57), plaintiff requested a hearing (A R
58). On May 11, 2010, plaintiff, who was represented by counsel,
appeared and testified at a hearing before Adm nistrative Law Judge
Robert A. Evans (the “ALJ"). (AR 14, 33-45.) Ruth A. Arnush, a
vocational expert, also testified. (1d.) On June 4, 2010, the ALJ
denied plaintiff’'s claim (AR 14-21), and the Appeals Counci
subsequently denied plaintiff’s request for reviewof the ALJ' s deci sion
(AR 3-8). That decision is now at issue in this action.

111
111
111

! On the date of the ALJ' s decision, plaintiff was 48 years ol d,
which is defined as a younger individual. (A R 20; citing 20 C F. R
88 404. 1563, 416.963.)
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SUMVARY OF ADM NI STRATI VE DECI SI ON

The ALJ found that plaintiff neets the insured status requirenments
of the Social Security Act through Septenber 30, 2012, and *“has not
engaged in substantial gainful activity since May 18, 2005, the all eged
onset date.” (AR 16.) The ALJ determned that plaintiff has the
severe inpairnents of “status post right shoulder arthroscopy” and
“chronic neck pain” but does not have an inpairnment or conbination of
i npai rments that neets or nedically equals one of the listed inpairnments
in 20 CF.R Part 404, Subpart P, Appendix 1 (20 C. F. R 88 404.1520(d),
404. 1525, 404.1526, 416.920(d), 416.925, 416.926). (A R 17.)

After reviewing the record, the ALJ determ ned that plaintiff has
the residual functional capacity (“RFC’) to performthe full range of
sedentary work as defined in 20 C F.R 88 404.1567(a) and 416.967(a).
(AR 19.) The ALJ concluded that plaintiff is unable to perform her
past rel evant work as a cake decorator and sales representative. (AR
20.) However, based on his RFC assessnent and after having consi dered
plaintiff’'s age, education,? work experience,® and the testinony of the
vocational expert, the ALJ found that jobs plaintiff could performexist
in the national econony, including “the job of telemarketer.” (AR
21.) Accordingly, the ALJ concluded that plaintiff has not been under
a disability, as defined in the Social Security Act, from My 18, 2005,

2 The ALJ found that plaintiff “has a high school education
plus 2 years of college and is able to communicate in English.” (1d.;
citing 20 C.F.R 88 404. 1564, 416.964.)

3 The ALJ found that plaintiff “has acquired work skills from
[ her] péft rel evant work.” (AR 20; citing 20 C.F.R 88 404.1568
416. 968.
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t hrough the date of his decision. (l1d.)

STANDARD OF REVI EW

Under 42 U S.C. 8§ 405(g), this Court reviews the Comm ssioner’s
decision to determ ne whether it is free fromlegal error and supported
by substantial evidence in the record as a whole. On v. Astrue, 495

F.3d 625, 630 (9th Cr. 2007). Substantial evidence is “‘such rel evant

evidence as a reasonable mnd mght accept as adequate to support a
conclusion.”” 1d. (citation omtted). The “evidence nust be nore than
a nere scintilla but not necessarily a preponderance.” Connett V.

Barnhart, 340 F.3d 871, 873 (9th Gr. 2003). “Wile inferences fromthe

record can constitute substantial evidence, only those ‘reasonably drawn
fromthe record” wll suffice.” Wdmark v. Barnhart, 454 F.3d 1063,
1066 (9th G r. 2006)(citation omtted).

Al though this Court cannot substitute its discretion for that of
the Comm ssioner, the Court nonetheless nmust review the record as a

whol e, “wei ghing both the evidence that supports and the evi dence that

detracts fromthe [ Conm ssioner’s] conclusion.” Desrosiers v. Sec’'y of
Health and Hum Servs., 846 F.2d 573, 576 (9th Cr. 1988); see also
Jones v. Heckler, 760 F.2d 993, 995 (9th Cr. 1985). “The ALJ is

responsi ble for determning credibility, resolving conflicts in nedical
testinmony, and for resolving anbiguities.” Andrews v. Shalala, 53 F. 3d

1035, 1039 (9th Gr. 1995).

The Court will uphol d the Conmm ssioner’s deci si on when t he evi dence

IS susceptible to nore than one rational interpretation. Burch v.

4
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Barnhart, 400 F.3d 676, 679 (9th G r. 2005). However, the Court may
review only the reasons stated by the ALJ in his decision “and may not
affirmthe ALJ on a ground upon which he did not rely.” On, 495 F. 3d
at 630; see also Connett, 340 F.3d at 874. The Court will not reverse
the Comm ssioner’s decision if it is based on harmess error, which
exists only when it is “clear fromthe record that an ALJ's error was
‘“inconsequential tothe ultimte nondisability determ nation.’” Robbins
V. Soc. Sec. Admin., 466 F.3d 880, 885 (9th G r. 2006)(quoting Stout v.
Comnir, 454 F.3d 1050, 1055 (9th Cir. 2006)); see also Burch, 400 F.3d
at 679.

DI SCUSSI ON

Plaintiff claims that the ALJ erred at step two of the sequenti al
evaluation by failing to find plaintiff’s nental inpairnment of
depression to be “severe.” (Joint Stipulation (“Joint Stip.”) at 3-4,
9.) Specifically, plaintiff clains that the ALJ did not consider
properly the opinion of plaintiff’s physician and psychol ogi st, Dr. Bal
S. Gewal. (Joint Stip. at 7-9, 12.)

The ALJ Conmmitted Reversible Error At Step Two And Needs

To Consider Properly Dr. Gewal’s Opi ni on On Renand.

At step two of the sequential eval uation process, the ALJ is tasked
with identifying a claimant’s “severe” inpairnents. 20 CF.R
88 404.1520(a)(4)(ii), 404.1520(c), 416.920(a)(4)(ii), 416.920(c). A

severe inpairnment is one that “significantly limts [a clainmnt’ s]
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physical or nental ability to do basic work activities.”®* 20 C F. R
88 404.1592(c), 416.920(c). Despite use of the term “severe,” nost
circuits, including the Ninth Crcuit, have held that “the step-two
inquiry is a de mnims screening device to dispose of groundl ess

clains.” Snolen v. Chater, 80 F.3d 1273, 1290 (9th Cr. 1996).

Accordingly, “[a]n inpairnment or conbination of inpairments may be
found ‘not severe only if the evidence establishes a slight abnormality
that has no nore than a mnimal effect on [a claimant’s] ability to

wor k.’ ” Webb v. Barnhart, 433 F.3d 683, 686-87 (9th G r. 2005)

(citation omtted; enphasis in original). Wen determ ning whether an
inmpairnment is severe, claimant’s age, education, and work experience

will not be considered. 20 C. F. R 88 404.1520(c), 416.920(c).

Plaintiff alleges disability, in part, due to her depression and
anxiety, for which she takes Lorazepam (A R 42, 190; Joint Stip. at
4.) The nedical evidence of record confirns that plaintiff suffers from
depression and anxiety. In his decision, however, the ALJ determ ned
only that plaintiff has the “severe inpairnments” of status post right
shoul der arthroscopy and chronic neck pain. (A R 17.) The ALJ did not
find that plaintiff’s depression and anxiety constituted a “severe

inmpairment.” (1d.)

111

4 Basic work activities are “the abilities and aptitudes
necessary to do nost jobs.” 20 C.F.R 88 404.1521, 416.921(b).
Exanpl es of such activities include: (1) “[p]hysical functions such as
wal ki ng, standing, sitting, [lifting, pushing, pulling, reaching,

carrying or handling”; (2) the capacity for “seeing, hearing, and
speaki ng”; (3) “Eu;nderstanding, carrying out, and renmenbering sinple
i nstructions”; 4 the “[ulse of judgnent”; (5) “[r]espondi ng
appropriately to supervision, co-workers and usual work situations”; and
(6) “|d]lealing with changes in a routine work setting.” Id.

6
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On July 8, 2009, Bal S. Gewal, MD., conducted a psychol ogi ca
exam nation of plaintiff pursuant to a referral by plaintiff’s treating
physician Brian K. Padveen, MD., who had diagnosed her with, inter
alia, depression and anxiety secondary to her physical inpairnents.
(A.R 390-414.) Based upon Dr. G ewal’s observation of plaintiff, her
performance on various nental status exam nations, and her personal
soci al, and nedical history, Dr. Gewal diagnosed plaintiff with, inter
alia, depressive disorder, anxiety disorder, and severe psychol ogi cal
stressors. (A R 402-04.) He also assessed plaintiff with a GAF score
of 58.° (AR 404.) Dr. Gewal opined that plaintiff had a “slight
inmpairnment” in the followi ng work functions: the “ability to conprehend
and follow instructions”; the “[a]bility to perform sinple and
repetitive tasks”; the “[a]bility to relate to other people beyond
giving and receiving instructions”; the “[a]bility to influence people”;
and the “[a]bility to nake generalizations, evaluations or decisions
wi t hout inmediate supervision.” (A R 404-05.) Further, Dr. G ewal
opined that plaintiff had a “noderate inpairnment” in the foll ow ng work
activities: the “[a]bility to maintain a work pace appropriate to a
given work load”; the “[a]bility to perform conplex or varied tasks”
and the “[a]bility to accept and carry out responsibility for direction,

control and planning.” (1d.)

Based on plaintiff's testinmony and the opinion of Dr. G ewal

5 The GAF scale “[c]onsider[s psychol ogi cal, social, and
occupational functioning on a hypothetical continuum of nental
health-illness.” Diagnostic and Statistical Manual of Mental Disorders,
DSMIV-TR, 34 (rev. 4th ed. 2000). A rating of 51-60 reflects

“[nmoderate synptons (e.g., flat affect and circunstantial speech,
occasi onal pani ¢ attacks) OR noderate difficulty in social,
occupational, or school functioning (e.g., fewfriends, conflicts with
peers or co-workers).” 1d.
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substantial evidence of plaintiff’s depression and anxi ety was present ed
to the ALJ. That evidence, which was uncontradicted, strongly suggests
that plaintiff’s depression and anxiety would have nore than a de
m nimus i npact on plaintiff’s ability to performbasic work activities.

Thus, the AL)'s failure to either give clear and convincing reasons for
rejecting Dr. Gewal’s opinion regarding the functional limtations
stenming from plaintiff’s depression and anxiety or find plaintiff’'s
depression and anxiety to be severe at step two of the sequenti al

eval uati on process constitutes error.

Mor eover, the ALJ's error cannot be deened harml ess. |In general,
an ALJ's failure to discuss a claimant’s inpairnent at step two may be
deened harm ess only when the ALJ's error did not prejudice a claimnt
at later steps in the sequential evaluation process. In Burch, for
exanple, the NNnth Grcuit assuned, w thout deciding, that it was | ega
error for the ALJ not to discuss plaintiff’s obesity in his step two
anal ysis. 400 F.3d at 682. The Ninth Grcuit concluded, however, that
t he assuned error was harm ess, because it woul d not have inpacted the
ALJ' s analysis at either step four or five of the evaluation process.
Specifically, the NNnth Grcuit found that, for purposes of step four,
plaintiff failed to point to any evidence of functional |limtations due
to her obesity that woul d have i npacted the ALJ's analysis. 1d. at 683.
Further, at step five, the Ninth CGrcuit found that no prejudice
occurred, because the ALJ “adequately considered [plaintiff’s] obesity
in his RFC determ nation” -- i.e., there was no “functional limtations
as aresult of [plaintiff’s] obesity that the ALJ failed to consider.”
Id. at 684; see also Lewis v. Astrue, 498 F.3d 909, 911 (9th Gr.
2007)(finding that any error the ALJ conmitted in failing to Iist
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plaintiff’s bursitis at step 2 was harnmless, because the ALJ
“extensively discussed” plaintiff’s bursitis and “considered any

limtations posed by the bursitis at [s]tep 47).

In this case, unlike in Burch and Lewi s, the Court cannot concl ude
that the ALJ)'s failure to consider plaintiff’s depression and anxiety
and her resulting limtations is harmess error. As properly noted by
plaintiff, the ALJ did not give the requisite clear and convincing
reasons for his tacit rejection of Dr. Gewal’s opinion regarding the
various work limtations stemmng fromplaintiff’s nmental inpairnents.
Rather, in his decision, the ALJ summarized Dr. Gewal’s July 8, 2009
psychol ogi cal assessnent of plaintiff as follows: “[Dr. Gewal] noted
that [plaintiff]’s nood and enotional responsiveness was noderately
depressed. Her attention and concentration skills were slightly
inpaired. He concluded that [plaintiff] had devel oped an[] agitation,
depression and enotional reaction to her chronic pain and limtations.”
(AR 18-19.) Further, the ALJ concluded that, “to the extent that
[plaintiff’s] pain - depressionis a factor, . . . it would not prevent

her fromperformng semskilled work.” (A R 19.)

Critically, the ALJ appears to have ignored or inaccurately
summarized plaintiff’s various work limtations as specified by Dr.
Gewal in his July 8, 2009 psychol ogical assessnent. Speci fically,
beyond noting that plaintiff’s attention and concentration skills were
found to be slightly inpaired, the ALJ' s deci sion does not indicate that
he considered or rejected Dr. Gewal’s opinion regarding plaintiff’s

other slight to noderate work limtations. See Reddick v. Chater, 157

F.3d 715, 723 (9th Cr. 1998) (reversing and remandi ng case because ALJ' s

9
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characterization of the record was “not entirely accurate regarding the

content or tone”); see also Gallant v. Heckler, 743 F. 2d 1450, 1456 (9th

Cr. 1984)(holding that it was error for an ALJ to ignore or msstate

conpetent evidence in the record to justify his conclusion).

It is unclear whether plaintiff’s depression and anxiety, coupled
with all the work limtations resulting fromthem as well as from her
severe i npairnments acknow edged by the ALJ, woul d prevent plaintiff from
perform ng “other” work, because none of hypothetical questions posedto
t he vocati onal expert by the ALJ included all of Dr. Grewal’s functi onal

l[imtations and restrictions. See Magal | anes v. Bowen, 881 F.2d 747,

756 (9th Gr. 1989)(noting that the hypothetical questions posed to a
vocational expert mnust set forth all the claimant’s limtations and
restrictions). Accordingly, because the work |limtations assessed by
Dr. Grewal could have i npacted the vocational expert’s testinony and t he
ALJ’ s anal ysi s al ong t he sequential eval uation process, the Court cannot
find the ALJ's error to be harnless. See Stout, 454 F.3d at 1055
(finding an error to be harmess when it “was nonprejudicial to the

claimant or irrelevant to the ALJ's ultimate disability conclusion”).

1. Renmand | s Required.

The deci sion whether to remand for further proceedi ngs or order an
i edi ate award of benefits is within the district court’s discretion.
Harman v. Apfel, 211 F.3d 1172, 1175-78 (9th Cr. 2000). Where no
useful purpose woul d be served by further adm ni strati ve proceedi ngs, or
where the record has been fully devel oped, it is appropriate to exercise

this discretion to direct an i medi ate award of benefits. ld. at 1179

10
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(“[T] he deci sion of whether to remand for further proceedi ngs turns upon
the likely utility of such proceedings.”). However, where there are
outstanding issues that nust be resolved before a determ nation of
disability can be made, and it is not clear fromthe record that the ALJ
woul d be required to find the claimant disabled if all the evidence were

properly evaluated, remand is appropriate. 1d. at 1179-81.

Remand is the appropriate renmedy to allow the ALJ the opportunity
to renmedy the above-nenti oned deficiencies and errors. On remand, the
ALJ nust correct the deficiencies and errors discussed above. After so
doing, the ALJ may need to reassess plaintiff's RFC, in which case,
additional testinony froma vocational expert likely will be needed to
determ ne what work, if any, plaintiff can perform
111
111
111
111
111
111
111
111
111
111
111
111
111
111
111

11
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CONCLUSI ON

Accordingly, for the reasons stated above, IT IS ORDERED that the
deci si on of the Conmmi ssioner is REVERSED, and this case is REMANDED f or

further proceedings consistent wth this Menorandum Opi ni on and Order.

IT IS FURTHER ORDERED that the Cerk of the Court shall serve
copi es of this Menorandum Qpi ni on and Order and the Judgnent on counsel

for plaintiff and for defendant.

LET JUDGVENT BE ENTERED ACCORDI NGLY.

DATED: August 23, 2012 F & p Zl

RGARET A. NA
UNI TED"STATES MAG STRATE JUDGE
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