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8 UNI TED STATES DI STRI CT COURT
9 CENTRAL DI STRICT OF CALI FORNI A
10
11 || OLI VI A FRANCES MAGANA, NO. CV 12-05275- MAN
12 Plaintiff,
MEMORANDUM OPI NI ON
13 V.
AND ORDER
14 || CAROLYN W COLVIN, !
Acting Comm ssioner of Soci al
15 || Security,
16 Def endant .
17
18
Plaintiff filed a Conpl ai nt on June 22, 2012, seeking review of the
19
denial of plaintiff’s application for a period of disability and
20
disability insurance benefits (“DIB"). On July 24, 2012, the parties
21
-~ consented, pursuant to 28 US C. 8 636(c), to proceed before the
93 undersigned United States Magi strate Judge. The parties filed a Joint
Stipulation on April 15, 2013, in which: plaintiff seeks an order
24
) reversing the Comm ssioner’s decision and remanding this case for the
5
26
! Carolyn W Col vin becane t he Acti ng Conm ssi oner of the Soci al
27 || Securi t%/ Adm nistration on February 14, 2013, and is substituted in
pl ace of former Conmi ssioner Mchael J. Astrue as the defendant in this
28 |action. (See Fed. R Civ. P. 25(d).)
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paynment of benefits or, alternatively, for further admnistrative
proceedi ngs; and t he Conm ssi oner requests that her decision be affirned

or, alternatively, remanded for further adm nistrative proceedi ngs.

SUMVARY OF ADM NI STRATI VE PROCEEDI NGS

On June 4, 2009, plaintiff filed an application for a period of
disability and DI B. (Adm ni strative Record (“A R ") 14.) Plaintiff
clains to have been disabled since June 9, 2008, due to fibronyalgia,
di abetes, high blood pressure and cholesterol, heart and vision
probl ens, shortness of breath, and “forgetting things.” (A R 36, 57,
64, 166.) Plaintiff has past relevant work experience as a secretary.

(AR 20.)

After the Comm ssioner denied plaintiff’s claiminitially and upon
reconsi deration (AR 14, 57-61, 64-68), plaintiff requested a hearing
(AR 69). On April 13, 2011, plaintiff, who was represented by
counsel, appeared and testified at a hearing before Adm nistrative Law
Judge Sally C. Reason (the “ALJ”). (A R 14, 31-50.) Vocational expert
Lynn Tracy also testified. (1d.) On April 21, 2011, the ALJ denied
plaintiff's claim (AR 14-20), and the Appeals Council subsequently
denied plaintiff’s request for review of the ALJ's decision (AR 1-3).

That decision is now at issue in this action.

SUMVARY OF ADM NI STRATI VE DECI SI ON

The ALJ found that plaintiff neets the insured status requirenents

of the Social Security Act through Decenber 31, 2013, and has not

2
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engaged in substantial gainful activity since June 9, 2008, the all eged
onset date of her disability. (AR 16.) The ALJ determ ned that
plaintiff has the severe inpairnents of: *“ischem c heart di sease status
post stenting in May 2007; diabetes nellitus; mld | unbar degenerative
disc disease; and obesity.”? (1d.) After considering plaintiff’'s
inmpairnments, the ALJ concluded that plaintiff does not have an
i npai rment or conbination of inpairnments that neets or nedically equals
one of the listed inpairnments in 20 C.F. R Part 404, Subpart P, Appendi x
1 (20 C.F.R §8§ 404.1520(d), 404.1525, 404.1526). (A R 17.)

After reviewing the record, the ALJ determ ned that plaintiff has
the residual functional capacity (“RFC’) to performthe full range of
light work as defined in 20 C.F. R 8 404.1567(b). (A R 17.) Further,
the ALJ found that plaintiff is capable of perform ng her past rel evant
work as a secretary, because that work “does not require the perfornmance
of work-related activities precluded by [plaintiff]’'s [RFC].” (AR
20.) Accordingly, the ALJ concluded that “[plaintiff] has not been
under a disability, as defined in the Social Security Act, fromJune 9,

2008, through the date of [her] decision.” (1d.)

STANDARD OF REVI EW

Under 42 U S.C. 8 405(g), this Court reviews the Conm ssioner’s

2 The ALJ did not find plaintiff’s visual inpairment to be
severe. (AR 16.) Further, the ALJ found no nedical evidence to
corroborate plaintiff’s claimthat she was limted by fibronyal gia.
Eld.) Specifically, the ALJ noted that there is “no indication

plaintiff] has been either evaluated for, or diagnosed wth,
fibronyalgia,” and “[plaintiff] has not alleged or otherw se reported
having fibromyalgia since nentioning it 1n connection wt her
application.” (A R 16-17.)
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decision to determ ne whether it is free fromlegal error and supported
by substantial evidence in the record as a whole. On v. Astrue, 495

F.3d 625, 630 (9th Cr. 2007). Substantial evidence is “*such rel evant

evidence as a reasonable mnd mght accept as adequate to support a
conclusion.”” 1d. (citation omtted). The “evidence nust be nore than
a nere scintilla but not necessarily a preponderance.” Connett V.

Barnhart, 340 F.3d 871, 873 (9th G r. 2003). “Wile inferences fromthe

record can constitute substantial evidence, only those ‘reasonably drawn
fromthe record” wll suffice.” Wdmark v. Barnhart, 454 F.3d 1063,
1066 (9th G r. 2006)(citation omtted).

Al though this Court cannot substitute its discretion for that of
the Comm ssioner, the Court nonetheless nmust review the record as a

whol e, “wei ghing both the evidence that supports and the evidence that

detracts fromthe [ Conm ssioner’s] conclusion.” Desrosiers v. Sec’'y of
Health and Hum Servs., 846 F.2d 573, 576 (9th Cr. 1988); see also
Jones v. Heckler, 760 F.2d 993, 995 (9th Cr. 1985). “The ALJ is

responsi bl e for determning credibility, resolving conflicts in nedical
testinmony, and for resolving anbiguities.” Andrews v. Shalala, 53 F. 3d

1035, 1039 (9th Gr. 1995).

The Court will uphold the Comm ssioner’s deci si on when t he evi dence
IS susceptible to nore than one rational interpretation. Burch v.
Barnhart, 400 F.3d 676, 679 (9th G r. 2005). However, the Court nay
review only the reasons stated by the ALJ in his decision “and may not
affirmthe ALJ on a ground upon which he did not rely.” On, 495 F. 3d
at 630; see also Connett, 340 F.3d at 874. The Court will not reverse

the Comm ssioner’'s decision if it is based on harnmess error, which

4




© 00 N oo o b~ wWw NP

N N N N DN DN DN NN R R R R R R R R R R
o N o O~ W N RFP O © 0 N O oA W N B O

exists only when it is “clear fromthe record that an ALJ's error was
‘“inconsequential tothe ultimte nondisability determ nation.’” Robbins
V. Soc. Sec. Admi n., 466 F.3d 880, 885 (9th G r. 2006)(quoting Stout v.
Conmir, 454 F.3d 1050, 1055 (9th Cir. 2006)); see al so Burch, 400 F.3d
at 679.

DI SCUSSI ON

Plaintiff clains the ALJ erred by not considering plaintiff’'s
subj ective synptom testinony properly. (Joint Stipulation (*Joint
Stip.”) at 4-12, 19-20.)

Once a disability claimant produces objective nedical evidence of
an underlying inpairment that is reasonably likely to be the source of
claimant’ s subjective synpton(s), all subjective testinony as to the
severity of the synptons nust be considered. Moi sa v. Barnhart, 367
F.3d 882, 885 (9th Cir. 2004); Bunnell v. Sullivan, 947 F.2d 341, 346
(9th Cir. 1991); see also 20 CF. R 8 404.1529(a) (explaining how pain

and ot her synptons are evaluated). “[U nless an ALJ makes a findi ng of
mal i ngeri ng based on affirmative evidence thereof, he or she may only
find an applicant not credible by making specific findings as to
credibility and stating cl ear and convi nci ng reasons for
each.” Robbi ns, 466 F.3d at 883. The factors to be considered in
weighing a claimant’s credibility include: (1) the claimant’s
reputation for truthfulness; (2) inconsistencies either 1in the
claimant’s testinony or between the claimant’s testinony and her
conduct; (3) the claimant’s daily activities; (4) the claimant’s work

record; and (5) testinony from physicians and third parties concerning

5
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the nature, severity, and effect of the synptons of which the clai mant
conpl ai ns. See Thomas v. Barnhart, 278 F.3d 947, 958-59 (9th Cr.
2002); see also 20 CF.R 8§ 404.1529(c).

An ALJ may not rely on a claimant’s daily activities to support an
adverse credibility determnation when those activities do not:
(1) contradict claimant’s ot her testinony; or (2) neet the threshold for
transferable work skills. See On, 495 F.3d at 639. As the Ninth
Crcuit has explained, “daily activities may be grounds for an adverse
credibility finding ‘“if a claimant is able to spend a substantial part
of his day engaged in pursuits involving the performance of physica
functions that are transferrable to a work setting.”” 1d. (citation
omtted). A clainmant need not be “utterly incapacitated to be eligible
for benefits . . . and many hone activities are not easily transferable
to what may be the nore grueling environnment of the workplace, where it
m ght be inpossible to periodically rest or take nedication.” Fair v.

Bowen, 885 F.2d 597, 602 (9th Cr. 1989).

As noted supra, the ALJ found that plaintiff has the severe
inpairnments of: “ischemc heart diseases status post stenting in My
2007; diabetes nellitus; mld lunbar degenerative disc disease; and
obesity.” (AR 16.) The ALJ also found that “[plaintiff]’s nedically
determ nable inpairnments could reasonably be expected to cause the
all eged symptons.” (AR 17.) Further, the ALJ cited no evidence of
malingering by plaintiff. Accordingly, the ALJ's reason for
discrediting plaintiff’s subjective conplaints nust be clear and

convi nci ng.
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In her decision, the ALJ found that “[plaintiff]’s statenents
concerning the intensity, persistence and limting effects of [her]
synptons are not credible to the extent they are inconsistent with [the
ALJ' s RFC assessnent for plaintiff].” (A R 17.) Specifically, the ALJ
found plaintiff to be not credible, because: (1) the nedical evidence
does not support plaintiff’s allegations of totally disabling
limtations; (2) plaintiff nmade various inconsistent statenents;
(3) plaintiff’s treatnent has been routine and/or conservative in
nature; and (4) plaintiff’s daily activities “are not limted to the
extent one would expect, given [her] conplaints of disabling synptons

and limtations.” (A R 17-19.)

The ALJ noted that “the nedical evidence of record does not show
| aboratory or clinical findings which would support finding that
[plaintiff] has been unable to work since June 2008.” (A R 17-18.)
The ALJ cited nedical evidence that “[a]fter cardiac stenting in My
2007, [plaintiff] . . . had 0%residual stenosis,” and “a post-operative
stress ECHO perfornmed i n Oct ober 2007 was descri bed as ‘normal’ (show ng
no new wall notion abnormality with exercise, and a left ventricular
ejection fraction of 60%." (AR 18.) In addition, the ALJ noted
that, “although [plaintiff] reported a nunber of subjective conplaints,
including back pain wth radiation to the left leg, and pain and
nunbness in the left leg,” to consultative internist John Sedgh, M D.
“Iplaintiff] exhibited few objective signs of inpairnment on clinical
exam nation” during a Septenber 2009 exam nation. (ld.) In fact, Dr.
Sedgh opined that plaintiff was capable of perform ng medi um worKk.
(Id.) Further, as the ALJ properly enphasized, “the record does not

contain any other opinion from a treating or examning physician

7
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indicating that [plaintiff] is disabled or even has limtations greater
than those determned [by the ALJ].” (A R 20); Mncada v. Chater, 60
F.3d 521, 523 (9th Cr. 1995)(noting that an ALJ may consider a

physician’s opinion that plaintiff could work, which contradicts
plaintiff’s assertion to the contrary, in determning credibility).
Thus, al though a | ack of nedical evidence cannot formthe sole basis for
di scounting plaintiff’s pain testinony, it is a factor that the ALJ can,
and properly did, consider in her credibility analysis. Burch, 400 F. 3d
at 681.

The ALJ also discredited plaintiff, because she nade various
i nconsi stent statenents. For exanple, the ALJ found plaintiff to be not
credi ble, because “[plaintiff] testified that she stopped working in
June 2008 because she underwent stenting, [but] the nedical records

show the stenting occurred in May 2007.” (AR 18.) Contrary to
the ALJ's characterization, plaintiff’'s actual testinony was that she
st opped working, because “[she] had a stent, and [she] was having
difficulties. [She] was having shortness of breath and [she] coul dn’'t
function, [she] couldn’'t see right.” (AR 36.) I ndeed, plaintiff
acknowl edged at the admnistrative hearing that the stenting occurred
one year prior to her disability onset date. (1d.) Rat her than
attributing her disability onset to her stenting procedure, plaintiff
appears to attribute it to conplications arising fromthe stenting and

her other inpairnents.

Critically, however, “[c]lontrary to her testinony, the record
indicates [plaintiff] actually stopped working in June 2008 not because

of the allegedly disabling inpairnents, but rather due to a business-

8
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related layoff.” (AR 18.) As the ALJ properly noted, while plaintiff
testified that she stopped working as a result of her inpairnments, she
al so testified, and admtted el sewhere in the record, that she stopped
wor ki ng in June 2008, because she was laid off. (A R 42, 166.) Wen
a claimant’s work history undercuts her assertions, the ALJ may rely on
that contradiction to discredit the claimant. See Bruton v. Massanari,

268 F.3d 824, 828 (9th Cr. 2001)(holding that the ALJ properly

considered the fact that claimant stopped working because “he was |aid
off, rather than because he was injured’). Thus, this contradiction

constitutes a clear and convincing reason for discrediting plaintiff.

The ALJ also discredited plaintiff, because plaintiff “indicated
that after being laid off, she collected unenploynent benefits and
| ooked for work for about a year.” (AR 18.) The ALJ noted that
plaintiff “indicated that she was primarily | ooking for work i n nedi cal
of fices, and that she was specifically trying to find a job simlar to
t he one she had been performng.” (l1d.) The ALJ asserted that “[t]his
rai ses additional questions as to whether [plaintiff]’s continuing
unenpl oynent is actually due to her nedical inpairnents, as opposed to
non- nedi cal factors.” (AR 18-19.) As the ALJ properly noted,
plaintiff testified at the adm ni strative hearing that she was receiving
unenpl oynment benefits while |ooking for secretarial jobs and “nmaybe”
could have perforned a secretarial job simlar to the one she had
previously if she did not have to get up or lift much in the way of

weight. (A R 43.)°® Accordingly, because plaintiff held herself out as

3 Plaintiff testified, however, that as of the fall of 2009, she
did not believe that she could performsuch a job, because her condition
had worsened. (A R 43.)
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able to work for at |east a year afer she was laid off in June 2008,
plaintiff’s assertion that she becane disabled in June 2008, is not

credi bl e. See Carmckle v. Commr Soc. Sec. Admn., 533 F.3d 1155

1161-62 (9th Cir. 2009) (noting that recei pt of unenpl oynent benefits can
be a basis to discredit a claimant when he holds hinself out as able to
wor k). Accordingly, the ALJ properly discredited plaintiff’s testinony
regardi ng the date on whi ch she becane di sabl ed, based on her receipt of

unenpl oynent benefits.

The ALJ also found plaintiff to be not «credible, Dbecause
plaintiff’s description of her Iimtations throughout the record have
been “inconsi stent and unpersuasive.” (A R 19.) For, exanple, the ALJ
noted that “while alleging an inability to sit for nore than 15 m nutes
at atime, [plaintiff] sinultaneously acknow edged that she is able to
drive, which obviously involves sitting, for 45 mnutes at a tine.”
(Id.) Plaintiff contends that her two statenents are not contradictory,
because the statenents were nade two years apart, and her condition had
“deteriorated” in the interim (Joint Stip. at 10.) However, prior to
the hearing date, plaintiff, in a formconpleted in June or July 2009,*
whi ch was cited by the ALJ, stated that she could not sit for nore than
15 mnutes at a tinmne. (A R 169.) Thus, her July 23, 2009 statenent
that she could drive for 45 mnutes clearly contradicts her June or July
2009 statenent that she could sit for only 15 mnutes at atine. (AR
175.) Thus, this contradiction provided another clear and convincing

reason for discounting plaintiff’'s credibility.

4 Al though the formis undated, plaintiff noted that the date of
her | ast outpatient visit was June 2009, and her next appointnent was
schedul ed for July 2009.

10
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The ALJ also reasonably found plaintiff’s testinony that she
“cannot lift anything” to be inconsistent with her “acknow edg[nent]
that she carries a purse, and . . . is able to lift/carry a grocery
bag(s) as well as various household itens.” (AR 19.) At the
adm nistrative hearing, plaintiff testified that she cannot [lift
anyt hi ng, because she has “nunbness and tingling in [her] hands.” (A R
45.) However, when asked if she could carry a purse, plaintiff replied,
“Oh, yeah, | put it over ny neck, yes.” (1d.) Wen asked “how much
wei ght [she] could handle,” plaintiff replied, “[|I]ike five pounds.”
(rd.) Accordingly, plaintiff’s testinony that she can l|ift/carry
vari ous household itens and grocery bags is somewhat inconsistent with

her testinony that she “cannot l[ift anything.”

Next, the ALJ discredited plaintiff’s pain allegations, because
plaintiff's treatnment for her allegedly disabling inpairnents “has been
essentially routine and/or conservative in nature.” (AR 19.)
Specifically, the ALJ noted that plaintiff “has nmade only relatively
infrequent trips to the doctor” notw t hstandi ng her all egedly disabling
synptons. (l1d.) An ALJ may consi der evidence of conservative and/or
infrequent treatnent as a basis for discounting a claimnt’s

credibility. See, e.g., Parra v. Astrue, 481 F.3d 742, 750-51 (9th G r.

2007) (noting that evidence of conservative treatnent is sufficient to
discount a claimant’s testinony regarding severity of inpairnent);
Moncada, 60 F.3d at 524 (allegations of disabling pain can be
di scredited by evidence of infrequent nedical treatnent). Plaintiff
asserts that “[she] took the neasures expected for an individual in her
condition” and “still endured synptonms of neuropathy until at |east

February 2011”; “[she] should not be expected to undergo surgery or any

11
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other invasive procedure when the procedures wll not help her
condition.” (Joint Stip. at 10.) \Wile plaintiff need not undergo
unnecessary procedures, the nmedical records support the ALJ' s reasoni ng.
For exanpl e, although plaintiff conplained that her neuropathy worsened
in March 2010 (Joint Stip. at 6), plaintiff nmade very fewvisits to her
doctor for the treatnment of her neuropathy. | ndeed, the majority of
plaintiff’s medical records after March 2010, reflect treatnent for
other conditions and/or note that plaintiff's pain was “0/10.”°
Plaintiff’s infrequent/conservative treatnent, thus, weighs agai nst her

cl aims of disabling synptons.

Lastly, the ALJ discredited plaintiff, because her “daily
activities . . . arenot limted to the extent one woul d expect, given
[ her] conplaints of disabling synptons and [imtations.” (A R 19.) 1In
hi s decision, the ALJ noted that:

s See, e.g., AR 401 - 3/26/10 (“[plaintiff] here for [foll ow
up] lab results”; plaintiff conplains of “mld intermttent chest pain
x 2 nmont hs, asynptomatic at this tinme” and mld shortness of breath; “No
p O/lO”i; AR 404 - 4/9/10 (plaintiff here for follow up;
“ ntiff states feeling well, no chest pain or [shortness of
breath], no polydipsia or polyuria, no peripheral edema”; “No pain
0/10"); A R 407 - 5/10/10 (plaintiff’s chief conpl ai nt S
“gastrointestinal bloating/flatus . . . wth heartburn, |oose stool
[ and] abd[om nal] disconfort”); A R 411 - 6/24/13 (plaintiff conplains
of “[shortness of breath on exertion x 1 1/2 nos. when standi ng up, pain
on her neck & squeezing pain on |I[ef]t side of chest radiating to the
back, I[ef]t arm & nunbness on and off”); AR 414 - 7/8/ 13 (plaintiff

conplains of “burning stomach for 1 y[ear]”; “pepcid does not help
much” ; “no  vomting”; “denieHS] [ chest pai n] /[ shortness of
breath]/pal pitation/dizzy”; “non[-]conpliant to diet and exercise’);

A R 418 - 7/27/10 (“[plaintiff] seen. . . for treatnment of HPylori”);

A R 421-22 - 11/04/10 (plaintiff conplains of “di zzi ness, nausea, [and]
vomting off and on for 3 days”; “No pain 0/10”); A R 426 - 12/06/10
(“[plainiff’s] stomach is nuch better now, occasionally gassy, no

nausea/vomting/blood in stool”; “left shoulder pain for 6 nonths off
and on”; “left hip pain for 3 weeks”; “can walk, no weakness, no
nunbness”).

12
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In July 2009, [plaintiff] reported she regularly drives, goes
shoppi ng, and does house work, including nopping, vacuum ng
cooking, cleaning, doing the dishes, and washing clothes

At the hearing, [plaintiff] described daily
activities which are considerably nore limted . . . ;
however, two factors wei gh agai nst considering the testinony
in this regard to be strong evidence in favor of finding
[plaintiff] to be disabled. First, allegedly limted daily
activities cannot be objectively verified with any reasonabl e
degree of certainty. Second, even if [plaintiff]’s daily
activities are currently as limted, it is difficult to
attribute that degree of |imtation to [plaintiff]’s nedical
condition, as opposed to other reasons, in view of the
rel atively weak nedi cal evidence and other factors discussed
in this decision. Overall [plaintiff]’s allegedly limted
daily activities are considered to be outweighed by other

factors di scussed in this decision.

(Id.; internal citations omtted.)

As an initial matter, the ALJ's description of plaintiff’'s daily
activities is inconplete and m sleading. Significantly, the ALJ failed
toinclude plaintiff’'s statenent that after perform ng 30-45 m nutes of
daily activities, she nust take a break for “1 hr - 1 1/2 hrs and then
start again.” (A R 174.) Further, while acknow edgi ng that plaintiff
described nore limted daily activities at the adm ni strative hearing,
the factors upon which the ALJ relied in discounting plaintiff’s

testinmony are not entirely persuasive. The ALJ's first factor does not

13
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constitute a clear and convincing reason to discount plaintiff’s
credibility, because it is germane to nost claimants. Put differently,
absent, for exanple, testinony froma percipient witness, it would be
difficult for nost claimants to “objectively verify” their daily
activities. WMreover, “the entire purpose of a credibility analysis is
to assess a claimant’s testinony as to natters that are not otherw se
easily verifiable.” Gounder v. Astrue, 2013 U. S. Dist. LEXIS 12710, at
*7 (C.D. Cal. Jan. 29, 2013). Wth respect to the ALJ' s second factor,

it appears that the ALJ is nerely reasserting his initial reason for
discrediting plaintiff — to wt, that the nedical evidence does not
support plaintiff’s clains of disability -- but, as noted supra, thisis
not, by itself, a clear and convincing reason for discounting

plaintiff's credibility.

The Court finds, however, that the ALJ's error in relying on the
above-noted invalid reason(s) was harmnl ess, because the ALJ' s other
reasons are supported by substantial evidence. See Carm ckle, 533 F. 3d
at 1162-63 (holding that ALJ's reliance on two invalid reasons in
support of adverse credibility determnation was harnless where
remai ni ng reasons were adequately supported by substantial evidence).
The Court therefore finds and concludes that reversal is not warranted
based on the ALJ's alleged failure to consider plaintiff’s subjective
synptom testi nony properly.

111
111
111
111
111
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CONCLUSI ON

For the foregoing reasons, the Court finds that the Comm ssioner’s
decision is supported by substantial evidence and is free frommateri al
| egal error. Neither reversal of the Conm ssioner’s decision nor remand

i s warrant ed.

Accordingly, ITIS ORDERED t hat Judgnent shall be entered affirm ng
t he deci si on of the Comm ssioner of the Social Security Adm nistration.
| T 1S FURTHER ORDERED t hat the Clerk of the Court shall serve copies of
this Menorandum Opinion and Order and the Judgnment on counsel for

plaintiff and for the Comm ssioner.

DATED: Septenber 3, 2013 F & }? Zl

RGARET A. NA
UNI TED"STATES MAG STRATE JUDGE
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