Annie B Powell v. Michael J Astrue Doc. 15

© 00 N oo o B~ w N P

N RN N RN N N N NN R P R R R R R R R
o N o 0~ W N P O O 0 N o 0 b~ W N Rk oo

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
WESTERN DIVISION

ANNIE B. POWELL, )
)
Plaintiff, ) Case No. CV 12-11044 AJW
)
V. ) MEMORANDUM OF DECISION
)
CAROLYN W. COLVIN 1, )
Acting Commissioner of the Social )
Security Administration, )
)
Defendant. )
)

Plaintiff filed this action seeking reversal thie decision of defendant, the Commissioner of
Social Security Administration (the “Commissiongrdenying plaintiff’'s application for supplements
security income (“SSI”) benefits. The parties hdied a Joint Stipulation (“JS”) setting forth the
contentions with respect to each disputed issue.

Administrative Proceedings

Plaintiff filed her application for benefits in Ap2009, alleging that she had been disabled si
November 18, 2008. [JS 2Plaintiff’'s application was denied. $2; Administrative Record (“AR”) 87-
91]. Plaintiff requested an admétriative hearing, which was conductedore an administrative law judg

(the “ALJ”) on February 2, 2011. [AR 46]. Plaiffitivas represented by counsel during the hearing

1 Carolyn W. Colvin is substituted as defendarglace of her predecessor in office, Michael
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testified on her own behalf. [ABB-73]. Testimony also was received from a vocational expert. [AR 73-

79]. Inan April 23, 2011 written hearing decision ttastitutes the Commissioner’s final decision in th

case, the ALJ found that plaintiff had severe impairseansisting of left shouldg@ain-sprain; left ankle

pain, post surgery; and migraine headaches by hidti#y2-3; AR 29]. The ALJ further found that plainti

S

i

—

retained the residual functional capacity (“RFC”) to penrf a restricted range of light work, and that her

RFC did not preclude her from penfioing her past relevant work asecurity guard. [AR 30-31, 33-34].

Accordingly, the ALJ concluded that plaintiff was raisabled through the date of his decision. The

Appeals Council denied plaintiff's request for review. [AR 1, 5-7].
Standard of Review

The Commissioner’s denial of benefits should Istudbed only if it is not supported by substant

evidence or is based on legal err@tout v. Comm’r, Soc. Sec. Admj54 F.3d 1050, 1054 (9th Cir.

2006);_ Thomas v. Barnha@78 F.3d 947, 954 (9th Cir. 2002). “Steéodial evidence” means “more than

a mere scintilla, but less than a preponderance.” Bayliss v. BgraBarF.3d 1211, 1214 n.1 (9th Ci

2005). “Itis such relevant evidence as a reasomaible¢ might accept as adequate to support a conclusi

Burch v. Barnhart400 F.3d 676, 679 (9th Cir. 2005) (intergalotation marks omitted). The court

required to review the record as a whole and toidengvidence detracting from the decision as wel

evidence supporting the decisioiRobbins v. Soc. Sec. Admid66 F.3d 880, 882 (9th Cir. 2006);

Verduzco v. Apfel 188 F.3d 1087, 1089 (9th Cir. 1999). “Wheredkielence is susceptible to more than

one rational interpretation, one ofwh supports the ALJ's decision, tAeJ’s conclusion must be upheld.

Thomas 278 F.3d at 954 (citing Morgan v. Comm’r, Soc. Sec. Adni® F.3d 595, 599 (9th Cir. 1999)).

Discussion
Past relevant work

Plaintiff contends that the ALJ’s finding thagpitiff's RFC did not preclude performance of h

past relevant work as a security guard is not supported by substantial evidence. [JS 4-11, 15-16].

A social security disability claimant bears thedmm of proving that she cannot perform either |

al

as

er

he

“actual functional demands and job duties of a partiquaat relevant job” or the “functional demands and

job duties of the occupation as generally requingdmployers throughout the national economy.” Pi

v. Massanari249 F.3d 840, 845 (9th Cir. 2001) (quotingfabSecurity Ruling (“SSR”) 82-62, 1982 WI
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31386);_see alsBurch 400 F.3d at 679; Villa v. Heckler97 F.2d 794, 798 (9th Cir. 1986). The ALJ's

obligation is “to make the requisite factual findingstpport” the conclusion that the claimant can perfgrm

past relevant work. “This is doibg looking at the residual functional capacity and the physical and m

demands of the claimant’s past work.” Pir2d9 F.3d at 844-845 (quoti2 C.F.R. 88 404.1520(e) an

416.920(e)). Information from the Dictionary of Occupational Ti(f830T”) or the testimony of a
vocational expert may be used to ascertain the demands of an occupation as ordinarily req
employers throughout the national ecoyamh steps four and five oférsequential evaluation procedur
SeeSSR 00-4p, 2000 WL 1898704, at *2. Further, “[tlhencat is in the best position to describe jU
what he or she did in [past relevant work], hbwas done, what exertion was involved, what skilled
semiskilled work activities were involved, etc.” S88R 82-41, 1982 WL 31389, at *4.

A vocational expert testified that plaintiff's glawork as a security guard corresponded to D

occupational classification number 372.667-034. [AR 75]telstified that this jos performed at the light

exertional level. The expert also explained tthet DOT classifies this work as having a Specif

Vocational Preparatior?3but that he believed the work could also be performed as SVP 2, or eve
1, which is unskilled work. [AR 75, 79]. The ALJ gaoka question about a hypothetical person who cqg
perform light work with the additional restrictions that the person could not climb ladders, rope
scaffolds, but could occasionally climb stairs aahps, and occasionally stoop, kneel, crouch, crawl
balance. [AR 76]. The ALJ further describee@ tmypothetical person as someone who is right-h
dominant, who can frequently push or pull with lsfé upper extremity, and who can occasionally lift a
reach with the left upper extremity but not over theudder level. [AR 76].Finally, the ALJ limited the

hypothetical person from exposure to hazardous machinery, unprotected heights, or other h

2 “Specific Vocational Preparation” (“SVP”) is ate of art used in the DOT to classify “how

long it generally takes to learn the job.” Terry v. Sullive@3 F.2d 1273, 1276 (9th Cir. 1990).
SVP “is defined as the amount of lapsed time negliby a typical worketo learn the techniques,
acquire the information, and déep the facility needed for avage performance in a specific
job-worker situation.” DOT, Appendix C. TREOT defines SVP 1 as “[s]hort demonstration only,”
SVP 2 as “[a]nything beyond short demonstmatup to and including 1 month,” and SVP 3 as
“[o]lver 1 month up to and including 3 months.” DOT, Appendix C. “Using the skill level
definitions in 20 C.F.R. 404.1568 and 416.968, unskilled work corresponds to an SVP of 1-2; [and]
semi-skilled work corresponds to an SVP of 3-4 .. ..” SSR 00-4p, 2000 WL 1898704, at *3.
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hazardous or unsafe conditions. [AR 76]. The vocaltexjzert testified that the hypothetical person co
perform plaintiff's past relevant work as a secugtiard generally and as actually performed. [AR 7
The ALJ asked the vocational expert to tell hirhigf testimony conflicted with the DOT. The vocation
expert indicated that the only deviation was his axation that he believed the job could be obtaine
a lower SVP. [AR 79]. The ALdccepted this testimony and added that plaintiff could perform her
relevant work at SVP level 3 because she had undergone formal training to be certified by the

California to perform that work and she hatatained her “Guard Card.” [AR 53-54, 75].

The vocational expert’s testimony in response to a hypothetical question incorporating all
limitations the ALJ ultimately included in his RRi@ding was substantial evidence supporting the AL
step-four finding._SeBayliss 427 F.3d at 1218 (“A vocational expentacognized expertise provides th
necessary foundation for his or her testimony. Thasdditional foundation is required.”). The ALJ al
permissibly relied on plaintiff's testimony and earniegards to support the determination that she cg
perform her past relevant work as actually perfornjé8.34]. While the ALJ dinot describe plaintiff’s
testimony regarding her past relevant work in hgassion of step four, it is clear that the ALJ w
referencing the detailed analysis of plaintiff'sti@®ny that the ALJ provided in support of his credibili
determination. [AR 34]. Specificallplaintiff testified she worked as a security guard at Securitas Seg
Services USA (“Securitas”) from 2008 to 2009, arat 8he stopped working there because her empl
would not reassign her when she returned after a mdeaad. [AR 53]. Plaintiff said that she took “tw
or three weeks” of medical leawand when she returned to work, “they wouldn’t put me back on the p

[AR 72; see als@R 53]. Plaintiff testified that she was maire of the reason she had been on med

leave, but that it could have beenHen | twisted my ankle or when | waick with the flu or whatever i
was that had me down.” [AR 72Fhe said that her employer did not give her a specific reason fg
reassigning her, but that she “th[ought] it was mig$oo many days at work, you know, even though |
still seeing a doctor, still, you know, | wasn’t thermagh to do what they wanted me to do.” [AR 72-7
Plaintiff testified that after sheaiped working at Securitas, she lookedother jobs in security and fo
customer service and warehouse jopsitting in anything | could put inJAR 53]. Plaintiff also testified

that was still actively looking for work at the timetbe hearing, and that she had applied for a job
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Target warehouse just the week before. [AR 53-Blje said that she had submitted an application
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warehouse or assembly line work but would take ‘teter | can get.” [AR 54]. When the ALJ inquire
whether plaintiff would go bacto Securitas if they asked her tonxwback to work, she replied that s
would renew her Guard Card and she “surely will” go back. [AR 67].

Plaintiff's testimony about her past work as a sigguard and her active atbgts to return to that
(or any) job supports the inference that she coulgstiform her past relevant work as actually perform

Therefore, the ALJ did not err inlyeng on that evidence along with otteubstantial evidence in the reco

ne

d

to conclude that plaintiff was not precluded from performing her past security guard job as actual

performed. [AR 53, 71-73; see ala® 135, 143, 146 (earnings recordd)9 (plaintiff's statement to ar

examining physician that she worked in securityilisihe was “fired”), 308 (platiff's statement to a

treating physician that sheas “laid off”)]. SeeCourter v. Comm’r, Soc. Sec. Admid.79 F. App’x 713,

722 (6th Cir. 2012) (holding that tiAd_J properly found that the claimaobuld perform her past relevar

work based on her admission that she was still dapdiperforming that work); Kimble v. Colvji2013

WL 1290651, at *10 (E.D. Wash. Mar. ZQ13) (holding that the plaintiff could meet the demands of
past relevant work as a housekeeper where shigtednmat she performed various housekeeping jobs

over one year, but reversing because the ALJ failedtablish whether that work amounted to substan

gainful activity); Rodriguez v. Astry009 WL 2750071, at *5 (D. Idaho Aug. 25, 2009) (holding t

substantial evidence supported the ALJ’s determinaiianthe claimant coulderform her past relevant

work as a fast food worker where sherked at McDonald’s for 17 yeaiand said that she can work at her

own pace and could return to McDonald’s if they asked her to come back).

Plaintiff contends that the position of secudtyard requires frequent reaching but that the A
found that she can only occasionalgach with her left arm, and maot reach with that arm over he
shoulder. [AR 8-9]. The ALJ corrig noted in his decision that the DOT job of security guard requ
frequent reaching. [AR 34]. S&OT, 372.667-034, 1991 WL 673100. However, the DOT does
specify that frequent reaching requires tise of both arms. DOT, 372.667-034, 1991 WL 673100;
Carey v. Apfel 230 F.3d 131, 146 (5th Cir. 2000) (stating thatDOT “does not contain any requireme
of bilateral fingering ability or dexterity . . . .”). the RFC, which plaintiff does not challenge except

discussed below, the ALJ took plaintiff's left extnity limitations into conderation [AR 31], and found
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that she was able to perform the security guard@aause she was still capable of frequent reaching with

5



© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R R
0w ~N o O~ W N P O O 0 N O 0N~ W N kP o

her right upper extremity. [AR 34]. Plaintiff hizsled to establish that this was error. Eaeey 230 F.3d
at 146 (holding that a vocational expert’s testimonytti@tlaimant could perform work as cashier or tich
seller notwithstanding amputation of his non-dominaftthand was not inconsistent with the DOT|

requirement of occasional or frequent handling &ingering for those jobs because the DOT does

require bilateral manual dexterity); Landrum v. Co\dA13 WL 3819675, at *6 (C.D. Cal. July 23, 201,
(rejecting the argument that the claimant could perform jobs that require frequent reaching due
limitations in his ability to reach overhead with his right extremity because the DOT did not require fre¢
reaching with both arms, and the record showed themhaht had no limitation with his left arm); Palomar
v. Astrue 887 F. Supp. 2d 906, 920 (N.D. Cal. 2012) (holdingilinegre the vocational expert testified th
his answers were consistent with the DOT and §ipally considered the evidence indicating that t
claimant had reaching and lifting limitations on haft side only, there was no conflict between t
vocational expert’s testimony that a person so limited could perform a DOT job that required “cq
reaching” because “the DOT does not require conseathing with both arms,” and collecting case

Diehl v. Barnhart357 F. Supp. 2d 804, 809, 822 (E.D. Pa. 2005)r{gdkiat the vocational expert testifie

that security guard jobs “are generally citedifatividuals who have limited upper extremity use to g
arm,” and holding that there was “no material ¢iotif between the DOT and the vocational exper
testimony that a person who could occasionally use his dominant right upper extremity and freque|
his left upper extremity could perform DOT jobs ttegjuire frequent reaching, including the job of secut

guard).

Plaintiff also contends that ti#d_J did not properly ascertain tidemands of her former work and

then compare the demands with her present capddy5-6]. However, the ALJ specifically stated th

“in comparing the [plaintiff’'s RFCith the physical and mental dents of [security guard] work, the

undersigned finds that the claimant is able togerfit as actually and generally performed.” [AR 34].

Contrary to plaintiff's assertioiit, was not “impossible” for the ALJ tmake this comparison based on t
evidence in the record. [JS 9-10]. As notédwe, the ALJ could properly rely on plaintiff's ow
statements and testimony that she could perfoenddmands of her previous work as she actu

performed it, and that she was seeking to return to the same work at the time of the hearirade Ge

cet
'S
not
3)

to

pquel

ne
I's

ntly L

ty

at

he

ally
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include specific and detailed findings regarding plaintiff's actual past relevant work and her limitati
repetitive fingering in determining her past relevant work as a cashier where the claimant testifie

hearing that she worked as a cashiéwimprevious jobs); Bustos v. Astr#012 WL 5289311, at*8 (E.D

Cal. Oct. 23, 2012) (holding that the ALJ did notiarfinding that the claimant could perform his p3
relevant work where the ALJ relied on the vocatiangdert’s testimony in response to a hypothetical t
reflected the RFC finding, and the claimassentially conceded at theradistrative hearing that he coul
do his past relevant work).

Nonexamining physician’s opinion

Plaintiff contends that the ALJ improperly igedra limitation to standing and walking for foy

hours found in the opinion of nonexamining state agency physician M. Bayar, M.D. [JS 16-18, 20].

As mentioned, the ALJ found plaintiff had an Ri@h a restricted range of light work, whic
included the ability to stand and walk up to six hanran eight hour work da [AR 30]. In making this
determination, the ALJ stated that he reliecpart on an August 12, 2009agt agency consultative
examination by Dr. Adi Klein. Dr. Klein opined thaltintiff could perform the exertional requiremen
of light work with certain nonexertional limitation®r Klein’s opinion expressly included the ability t
sit, stand, or walk for six hours in an eight-hour workday. [AR 263].

The ALJ also said that he relied on an Audi¥s 2009 nonexamining RFC assessment by Dr. Ba
[AR 33]. Dr. Bayar’s functional assessment was nedewntical to Dr. Klein’s evaluation, but include
additional postural limitations, and, as relevant heetenitation to standing and walking four hours in ¢
eight-hour workday. [AR 266-267; JS 16, 18].

In summarizing this evidence the ALJ stated that Dr. Klein’s opinion was based upon clinic:
and diagnostic findings gathered digrithe evaluation, and added thatKlein’s credentials, training, anc
experience as a board-certified internist bolsteredehability of his opinion. [AR 33]. The ALJ state
he gave “generous weight” to Dr. Bayar’s assessmemiis'given . . . [his] review of the medical recorg
available at the time and its consistency with Dr. Kieneport.” [AR 33]. The ALJ further stated that D
Bayar also “appropriately extended [plaintiff] ‘thenedit of the doubt’ in finding that greater function
limitations are reasonably supported in this case” and incorporated Dr. Bayar's “occasional”’ p

limitations into the RFC. [AR 30, 33, 263, 267]. Hawe the ALJ did not mention Dr. Bayar’s limitatio
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to four hours of standing and watkj, and did not include it in his hypotloal to the vocational expert or

in the RFC. [AR 30-31, 76].

Plaintiff contends that the Alelred in ignoring the four-hour litation that appears in Dr. Bayar’

assessment. Plaintiff argues that this additibmalhour limitation difference between the RFC and Dr.

Bayar’s standing and walking limitation is importaetchuse “it is ‘doubtful’ @intiff could perform her

past relevant work []as a security guard whictagsmamong other responsibilities ‘patrol[ing].” [JS 17-

18]. Further, it would impact her ability to do lighiork, which requires the ability to stand and/or walk

for six hours? [JS 20].

An ALJ is “not bound by any findings made by $tagency medical or psychological consultan
but must consider and evaluate their findings “usingelevant factors in paragraphs (a) through (e) of
C.F.R. 88 404.1527, 416.927], such as the consultant'calegtiecialty and expertise in our rules, t
supporting evidence in the case record, supporting explanations the medical or psychological ca
provides, and any other factors releve the weighing of the opinions,” and “must explain in the decis
the weight given to the apions of a State agency medical or psychological consultant . . ..” 20 G

§8 404.1527(f)(2)(i), 416.927(f)(2)(i);_see alSBR 96-6p, 1996 WL 374180,*at*2; Sawyer v. Astrue

303 F. App’x. 453, 455 (9th Cir. 2008)Xt ALJ is required to consider as opinion evidence the findi
of state agency medical consultarite ALJ is also required to exptan his decision the weight given t
such opinions.”).

The ALJ’s failure to explicitly acknowledge ofjeet Dr. Bayar’s standing and walking limitatio

was not legal error. Dr. Bayar never examined pliniti a physician does n@xamine the plaintiff, his

®  “Light work” involves lifting no more than twenty pounds at a time with frequent lifting or

carrying of objects weighing up to ten pounds. E¥vmugh the weight lifted may be very little, a
jobisin this category when it requires a good déwalalking or standing, avhen it involves sitting
most of the time with some pusigi and pulling of arm or leg controls. The full range of light work
requires standing or walking, off and on, for tat@f approximately six hours of an eight-hour
workday. Sitting may occur intermittently duritige remaining time. In addition, occasional
bending from the waist is required to lift andrgaobjects. Unlike worlat the medium level,
frequent bending or stooping is not required for lightk. Moreover, limitations in an individual's
ability to climb, bend, kneel or crawl will not sigraéintly erode the occupational base at either the
light or medium level of exertion. S0 C.F.R. 88 404.1567(b), 416.967(b); SSR 85-15, 1985 WL
56857, at *6-*7; SSR 83-10, 1983 WL 31251, at *5-*6; SSR 83-14, 1983 WL 31254, at *4-*5.

8

ts
20
he
nsult
ion

F.R.

ngs

O

=]




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R R
0w ~N o O~ W N P O O 0 N O 0N~ W N kP o

opinion, based solely on documentary history andaihje laboratory evidence can not, standing alo

be afforded substantial weight. Lester v. Cha@érF.3d 821, 831-823 (9th Cir. 1995) (citing Gallant

Heckler, 753 F.2d 1450, 1454 (9th Cir. 1984)). When suppditeother evidence in the record, howev

the opinion of a non-examining physician may seawsubstantial evidence. Andrews v. Shak®aF.3d

1035, 1041 (9th Cir. 1995); Magallanes v. Bow&#il F.2d 747, 752 (9th Cir. 198®laintiff has not cited
to any other evidence supporting Dr. Bayar’s opinionglantiff was limited tdour hours of standing ang
walking. Dr. Klein, the only treatingr examining physician to assess plaintiff's functional abilities, opi
that plaintiff could perform the exertional requirents of light work, including sitting, standing, an
walking for six hours in an eight-hoday. The ALJ discussed Dr. Klegnévaluation in detail and clearl
credited it. _Seéndrews 53 F.3d at 1040-1041 (explaining that maght is given to the opinions o0
treating and examining physicians because they&gveater opportunity to know and observe the pat
as an individual). Dr. Klein based his opinion lnis examination and on a review of “[a]ll medic
documentation submitted,” including an x-ray re@ord a CT scan report. [AR 262-263]. 2€eC.F.R.
88404.1527(c)(4), 416.927(c)(4) (“Generally, the more consistent an opinion is with the record as 8
the more weight we will give to that opinion.”).

The ALJ explained he was giving weight By. Bayar's nonexamining opinion based on
“consistency” with Dr. Klein’s opiran and Dr. Bayar’s review of mediaacords available to him at th
time. [AR 33]. Dr. Bayar’s opinion plainly it consistent with Dr. Klein’s opinion insofar as Dr. Bay
limited plaintiff to four hours of sinding and walking. The full range lajht work requires the ability to
stand and walk, off and on, for six hours in agh&ihour day, and Dr. Klein unquestionably found tk
plaintiff could do so. Limiting plaintiff to four hosgrof standing and walking is inconsistent with [
Klein’s opinion. Such a limitation also is inconsistenth the ALJ’s finding thaplaintiff can perform the
DOT job of security guard, which is light work.

It is true that Dr. Klein also found no postulianitations, and the ALJ nonetheless adopted
Bayar’'s “occasional” postural limitations in climbing ramps or stairs, balancing, stooping, kne

crouching, or crawling. [AR 30-31, 267]. However, those occasional postural limitations we
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materially inconsistent with DKlein’s opinion because they do not significantly restrict the ability

perform work at the light exertional level. Seate 3, supra

Although the ALJ’s decision is not aoalel of clarity in this respean ALJ is not required to “recite

[any] magic words” to justify rejecting evidencerovided that the ALJ's grounds for doing so ¢
reasonably be inferred fromshor her decision. Magallané81 F.2d at 755 (“[O]ur cases do require su
an incantation. As a reviewing court, we are not deprof our faculties for drawg specific and legitimate
inferences from the ALJ's opinion. It is proper fortagead the [ALJ’s decision], and draw infereng

relevant to [the rejected evidence], if thasierences are there to be drawn.”); see Bitson v. Comm'r

of Soc. Sec. Admin359 F.3d 1190, 1193 (9th Cir. 2004) (“[T]he Commissioner's findings are uph

supported by inferences reasonably drawn from thedeaand if evidence exists to support more than ¢
rational interpretation, we must defer to the Commissioner's decision[.]”) (citing GalEght-.2d at
1452-1453; Morganl69 F.3d at 599). It can reasonably Werred from the ALJ’s written decision as
whole that he permissibly rejected Dr. Baydosr hour standing and walking limitation because tl
limitation was not consistent with Dr. Klein’s opinitimat plaintiff could meethe exertional demands @
light work and lacked the support of other substametvédence in the record. Accordingly, plaintiff’
contentions lack merit.
Conclusion

For the reasons stated above, the Commissioneeisidn is supported by substantial evidence ¢

reflects application of the proper legal standardccordingly, the Commissioner’s decisiomirmed.

IT 1S SO ORDERED.

December 19, 2013 QJ, g W m

ANDREW J. WISTRICH
United States Magistrate Judge
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