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O
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
JASON A. PERLOW, Case No. 2:13-cv-00749-ODW/(SHx)
Plaintiff, ORDER DENYING DEFENDANT
V. PERRY MANN'’S SPECIAL

MOTION TO STRIKE UNDER
PERRY MANN; MICHAEL MORTON, | CALIFORNIA CODE OF CIVIL
PROCEDURE § 425.16 [29]

Defendants.

.  INTRODUCTION

Defendant Perry Mann brings thMotion under California’s anti-SLAPP
statute, California Code of Civil Procedwgection 425.16, to strike Plaintiff Jason
Perlow’s entire First Amended Complaim which Perlow brings claims fo
defamation and conspiracy to defame. (ECF No. 23.) Because Mann has f3
show how a private email group constitutes a public forum and how his accus
bear upon a public issue, Mann fails to cdng burden under the anti-SLAPP statu
The Court thereforBENIES Mann’s Special Motion to Strike.

. FACTUAL BACKGROUND

Perlow was engaged in owprivate business ventures with Nine Group, L

(the “Group”), a group of investors ining Defendants Mann and Michael Mortg

! SLAPP is an acronym for “Strategicwsuit Against Public Participation.”
2 After carefully considered the pers filed with respect to thiotion, the Court deems the matt
appropriate for decision wibut oral argument. Fed. R. Civ. P. 78; L.R. 7-15.
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(Perlow Decl. | 4-5.) The Group’s mainmvestments dealt with owning an
operating entertainment venues located withamPalms Hotel in Las Vegas, Nevac
(Id. 19 4-5.) But when profits began taus, the Group broke inttactions, debating
via email the course that the Group should take. 1§l 7—8.) Resulting litigation leal
Morton to sell his interest and leave Ipssition as the operating manager of {
Palms Hotel Venues.ld. 1 8.)

Sometime later, the Group decided to gsllinterest to a third party and usg

Silver Young Capital, LLC—a private-equityrin that was also a primary investor |

the Group—to negotiate the saldd. ({1 9—-10.) Not everyone in the Group felt tf

Silver Young Capital had negotiated a good daatl the differing factions once agal

took to their private email forum to blate the deal. (Mann Decl. § 4.)

One faction—which included Mann—beliav¢hat the Group would have beg
much more profitable had Morton remath the operating manager—an opini
expressed to the forum by Mannld.(f 6.) Perlow, comingp the defense of Larry
Silver and Alan Young of Silver Youn@apital, the Group’s current manage

countered by pointing out Morton’s failingusiness ventures. (Mann Decl. 1

Perlow Decl. 17.) Mann responded tftte 33 members engaged in the Grg
discussion with a response ainaderlow, allegedly stating:
Perlow—I respect your loyalty to yopals [Silver and Young] but let's
all remember you wheresif] the schmuck that got caught doing bldw[
in the elevator at the Palms and consequently got basagdrém all
the [Group] Venues. Your creditabilitgif] is weak my friend so take a
back seat where you belong. . . .
(Mann Decl. § 9, Ex. E; Perlow Decl. 1 15.)
This email started a debdtetween Perlow and Mann &sthe truth of Mann'’s
allegations against Perlow containedthe email. (Perlow Decl. 1 17-19.) Ma
declares that Morton verbally told himette alleged facts about Perlow immediat

% “Doing blow” means using @aine. (Mann Decl. 1 9.)
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before he emailed theand that Andy Belmonfithe former president and manager

a subset of Palms venues, subsequertlyfirmed these allegations. (Mann Degl.

19 10-11.) Belmonti denies confirming théaets and declares that he knows of

of

no

such incident involving Perlow. (Belmomecl. 1 6-8.) Perlow categorically denies

that this event occurred.

On February 4, 2013, Perlow brouglrt action for defamation and conspira
to defame against both Mann and Morton tlee allegedly “[llibelous [s]tatements
contained in Mann’s email. (ECF N&3.) On August 27, 2013, Mann moved
strike Perlow’s Complaint under Californgaanti-SLAPP statute, California Code
Civil Procedure section 425.16. (ECF .Nd®.) Perlow timely opposed. (EC
No. 37.) That Motion is now li@re the Court for decision.

lll.  LEGAL STANDARD

California’s anti-SLAPP statute allowsfdadants in courts applying Californ
substantive law to counter suits by makingpecial motion to strike a claim if thg
claim arises from an act by the defendawtdurther their right of petition or fre
speech in connection with a public issue. § 425.16(b)(1)Newsham v. Lockhee
Missiles & Space Cp.190 F.3d 963, 973 (9th Cir. 199@oncluding that the twin
aims of theErie doctrine “favor application ofalifornia’s anti-SLAPP statute it
federal cases”). An act quadis for protection under this statute if it falls within o
of four categories:

(1) any written or oral statement writing made before a legislative,

executive, or judicial proceedingyr any other official proceeding

authorized by law[;] (2) any written @aral statement or writing made in

connection with an issue under consadi&n or review by a legislative,

executive, or judicial body, or any othaficial proceeding authorized by

law([;] (3) any written or oral statemear writing made in a place open to

the public or a public forum in omection with an issue of public

4 Perlow did not name Belmonti as a defendant in this case.
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interest[;] or (4) any conduct in tinerance of the exercise of the
constitutional right of petition or theonstitutional righof free speech in
connection with a public issue or an issue of public interest.

Id. 8 425.16(e).
In considering an anti-SLAPP motioa, court must engage in a two-st

[92)

process. First, the court determines wiketthe defendants hawmeade a prima facie
showing of whether the plaintiff's claimsise from a protected act under the statute.
Ingles v. Westwood One Broad. Servs.,, 129 Cal. App. 4th 1@5 1061 (Ct. App.
2005). To make this deternaition, the court looks to arpteadings or affidavits that
state facts supporting or refuting the partigg&ories of liability or defense regarding
the claim. Martinez v. Metabolife Int'l In¢.113 Cal. App. 4th 181, 186 (Ct. App.
2003).

OJ

If the defendant establishes this prima facie showing, the burden then shifts |

the plaintiff to demonstrate “a probabilitihat [he] will prevd on the claim.” Cal.
Civ. Proc. Code § 425.16(b)(1). The pkdif must provide admissible evidence fo
establish that “the complaint is legalBufficient and supported by a prima fag

showing of facts [that] susinh a favorable judgment.” Metabolife Int’l, Inc. v.
Wornick 264 F.3d 832, 840 (9th Cir. 2001). If ghkintiff fails to make this showing
by a preponderance of the evidence, the tcowrst grant the motion to strike and
award the prevailing defendant his or her attorney’s fees and dagles 129 Cal.
App. 4th at 1061-62; Cal. Ciroc. Code 8§ 425.16(c)(1).
IV. DISCUSSION

Mann’s primary argument addresses thstfprong of an anti-SLAPP analysis,

that is, whether his emaibastituted conduct in furtheranoé€his right of free speeci

—

concerning a public issue. (Mot. 8.) dditionally, Mann argues that his email |is
protected as a statement made in a pubinfioconcerning an issue of public interest.
(Mot. 10.) Mann further asserts that P&rldoes not have strong probability of

D

prevailing on the defamation claims, be@iss comments were “privileged” unds
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California Civil Code sectiod7, which therefore requires f@v to prove that Mann
acted with malice in orddo prevail. (Mot. 12.)

Perlow challenges Mann’s arguments, mlizig that Mann’s statements had
connection to a public issue or issue of puldliterest and that the statements w
made in a private business discussion—aqiublic forum. (Opp’'n 7-8.) Perlow
further argues that even if the Court firthet Mann’s conduct was protected, Perl

still has a strong probability of prevailingn his defamation claims. (Opp’n 16.

Perlow argues that Mann’s statementsldre per se—or “libel on its face”—undg
California Civil Code section 45a and tlMann failed to exercise reasonable care
determine the truth of his statementkl. &t 17.)

A. Mann’s alleged statements do not qualify for protection under

California’s anti-SLAPP statute

Mann’s primary argument for protectiamder the anti-SLAPP statute is th
his statements are protected as “conduct rthémance of the exeise of [his] . . .
constitutional right of free g®ch in connection with a plbissue or an issue 0
public interest.” Cal. Civ. Proc. Code 8%16(e)(4). The constitutional right of fre
speech does not cover defamatiddeinberg v. Feisell10 Cal. App., 4th 1122, 113
(Ct. App. 2003). But since Perlow has yet to prove behas been defamed, t
Court must turn its attention to the meaniof “public issue” and “issue of publi
interest” to resolve this Motion.

Within the meaning of the anti-SLAPP statute, courts have construed the
“public interest” broadly to include not gnigovernmental matters but also prive
conduct that impacts broad segments alietg or affects a community in a mann
similar to that of a governmental entitylntegrated Healthcare Holdings, Inc. \
Fitzgibbons 140 Cal. App. 4th 515, 523 (Ct. Ap@006). “Public interest” alsq
includes activities involving prate persons and entities,pesially when a large
powerful organization may impactehives of many individualsDu Charme v. Int’l
Bhd. Of Elec. Workers, Local 4310 Cal. App. 4th 107, 115 (Ct. App. 2003). H
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when the interest involves “a limited, bdéfinable portion of the public (a privaf
group, organization, or community), thenstitutionally protected activity must, at
minimum occur in the context of an ongoiogntroversy, dispute or discussion, sy
that it warrants protection by a statute tbatbodies the public policy of encouragit
participation in matters of public significance.id. at 510. Although “public issue
and an “issue of public interest” are usesjuhctively in the statet there appear f
be no substantive differencestwween them when appliedsee Du Charmel10 Cal.
App. 4th at 118-119.

Mann argues that his statements we only made in connection wit
Perlow’s credibility as a commentator in tmwestor dispute, but also with respect
Perlow’s drug use—an issue Mann contemgdsicerns the public with respect
Nevada gaming establishments. (Mot. 9.)

The Court disagrees. The context o #mail shows that Mann’s statemel
relate only to Perlow’s credibility withithe Group’s narrow confines. The discuss
concerned the best courseaation for the Group and the sale price that Silver Yo
Capital had negotiated with the third-pattuyer. While the public may well b
interested in whether casino managetngpersonnel use narcotics in thg
establishments, Mann’s alleged email diot address the public. There is
indication that anyone other than the 33 Btoes on the closed email chain witness
Mann’'s alleged statements. nSe Mann’s statement appears to have only impal
this narrow investor groughe Court finds that Mann kanot established that h
email constituted statements on a puldsuie or a matter of public interest.

Mann’s secondary argument is that Bimtements qualify for protection @
statements “made in a place open to thdipwp a public forum in connection with &
issue of public interest.” CaCiv. Proc. Code&8 425.16(e)(3). Puld fora are places
open to the use of the general pubicc purposes of assembly, communicati
thoughts between citizens, addcussion of public questions; they are not mean
communication with selective acced#/einberg 110 Cal. App. 4th at 1131. A publ

e

ch

h
to
to

nts
on
Ling
e
Dir
no
sed
cted
S

RS

ng
s of




© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

forum is a “vehicle for communicating a message about public matters to a larg
interested community.”Damon v. Ocean Hills Journalism CluB5 Cal. App. 4th
468, 476 (Ct. App. 2000).

The Court is not persuaded that thevae email group of limited membersh
involved in this case constitutes a public forum. While the narrow class of indivi
on the emails may have been interestethendiscussions of the Group, it is a stre
to consider these people aka large community. Mann’s email went out to just
email addresses—a far cry from the 3,000piecits of the newsletter found to be
public forum inDamon See85 Cal. App. 4th at 476. If Mann’s email tru
concerned drug use in Las Vegas gamin@g#shments as Mann states, then
problem is that nowhere close to all interested parties had access to this email
This type of selective correspondencedhaqualifies as a public forum.

Without a public issue or issue of pighinterest, Mann’s alleged comments {
not qualify for protection under Californmanti-SLAPP statute. Additionally, Man
failed to establish how a private group of 33 investors discussing their inves
constitutes a public forum. The Court thereffinds that Mann has not establishe
prima facie case of engagj in a protected activity.

B. Perlow has demonstrated a strongprobability of prevailing on his

defamation claims

Perlow argues that even if the Cbudmds that Mann’'s statements we
protected acts under the anti-SLAPPatgte, he still meets his burden
demonstrating a strong probability of sass on the merits of his defamation a
conspiracy-to-defame claims. (Opp’n 16.) Galifornia, defamatiois either libel or

slander. Cal. Civ. Code #44. Slander results from orat audible communications.

Id. 8 46. Libel is a false and unpriwijed publication by wiing or other fixed
representation to the eye, which exposgs@erson to injury in his occupationd. §

45; SDV/ACCI, Inc. v. AT & T Corp522 F.3d 955, 959 (9th Cir. 2008). Libel that i

defamatory without requiringxplanation is libel on itsate, or libel per se, and
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actionable without the need to pradamages. Civ. Code 8§ 45&alker v. Kiousis93
Cal. App. 4th 1432, 1441 (CApp. 2001). False allegatis of criminal conduct ars
one example of libel per salVeinberg 110 Cal. App. 4th at 1136. Additionally, th
California Court of Appeahas noted that “liability folibel may be imposed on
conspiracy theory."Sheppard v. Freemag7 Cal. App. 4th 339, 349 (Ct. App. 199§

Mann’s alleged comments about Perloanstitute libel per se. While Perlo
styles his causes of action as defaomtihis allegations in fact only refer-
appropriately so—to “[llibelous [s]tatemis’ (FAC 19 17-57.) Perlow has declar
that the accusations in Mann’s emails alseefa (Perlow Decl. § 21-22.) As the
allegedly false statements were of crialiconduct and published via email they ¢
libelous per se, and California law thypsesumes general damages to Perlo
reputation. Clark v. McClurg 215 Cal. 279, 284 (1932).

Instead of challenging the truthfulness of the statements, Mann instead
upon the privilege defense under Califorr@avil Code section 47. (Reply 6
Publications are protected byiylege when they are made,

In a communication, without malice, foperson interested therein, (1) by

one who is also interested, or (2) &aye who stands in such a relation to

the person interested as to affardeasonable ground for supposing the

motive for the communication to be inmt, or (3) who is requested by

the person interested to give the information.
Cal. Civ. Code 8§ 47(c)SDV/ACC] 522 F.3d at 961. Further, the applicability of t
Section 47(c) privilege provision is a questiof law only when there is no dispute
to the facts alleged which\g rise to the privilegeSee SDV/ACCb22 F.3d at 961.

Mann argues that this privilege apglito his communications because th

were between and among inteexd parties, and they vee made without malice|

(Mot. 6.) Perlow argues that these “stasmts were not made in furtherance o
common interest and they were clearly madth malice.” (Opp’n 19.) While Manr
may potentially be able to establish thaisthrivilege defense applies, he has |
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demonstrated at this early stage in the difign that he did not act with malice
making his comments about Perlo8ee Peregrine Funding, Inc. v. Sheppard Mu
Richter & Hampton LLP 133 Cal. App. 4th 658, 7® (2005) (noting that th¢

defendant bears the burden obgir on an affirmative defense)lhe Court therefore

finds that Perlow has demonstrated a stnoraipability of successn the merits of his
defamation claims.
V. CONCLUSION
For the reasons discussed above, the CDHNIES Mann’s anti-SLAPP
Motion. (ECF No. 29.)
IT IS SO ORDERED.

October 22, 2013
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