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Abercrombie and Fitch Co et al

Dog.

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

JILLIAN HALLMAN,

Plaintiff,

Case No. 2:13-cv-02139-ODW(SSx)
ORDER GRANTING

V. DEFENDANTS' MOTION FOR
SUMMARY JUDGMENT [28]
ABERCROMBIE & FITCH STORES,
INC.: STEPHANIE CHARLES;
MEGHAN WATUMULL,; and DOES 1-

25, inclusive,

Defendants.
. INTRODUCTION

Plaintiff Jillian Hallman alleges thashe suffered a barrage of rac

discrimination, harassmentand retaliation while eptoyed with Defendant
Abercrombie & Fitch Stores, Inc. She assdhat her district manager, Defendg
Stephanie Charles, made a racially matied comment about Hallman’s hair a
exhibited African-American stereotypeshen speaking with Hallman about 4
alleged incident with a coworker. Buhe evidence presented reveals t
Abercrombie did not terminate Hallman’s gloyment or otherwise retaliate again
Hallman because of her race or hermptaint to human resources; rathg
Abercrombie terminated her employmemtchuse she failed totven from medical
leave. The Court thereferfinds that Hallman has nastablished any actionab

claims andGRANTS Defendants’ Motion for Summary Judgment.
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. FACTUAL BACKGROUND

In July 2010, Abercrombie hired H@an as a manager in training
Abercrombie’s Northridge, California store. (Statement of Undisputed Facts (“S
8.) At the time Hallman joined Abexmbie, her district manager was Sham
Marsh. (SUF 15.) In April 2011, Charlesok over as district manager. (SUF 1
Defendant Meghan Watumull rseed as the Northridgetore’s regional manage
during Hallman’s tenure at Abercrombie. (SUF 20.)

On October 8, 2010, Marsh issuedllr@n a “Poor Performance Note” fq
failing to take breaks during her shift. gHnan Dep. Ex. 7 (illian Hallman had 3
violations within kic] 9/4/2010. Jillian needs to ungéand the importance of takin
breaks.”).) Around October 24, 2010, Abermbie promoted Hallman to Assistal
Manager of the Northridge store. (BW2.) Hallman’'s position required her
understand, adhere to, and enforaegtore’s break policies. (SUF 28.)

Thereafter, Hallman used the store’epdione to contact Human Resources
inquire “what happens if there are thingging on that just prevent you from takir
your break.” (Hallman Dep. 89:24-90:2Hlallman “didn’t give [her] name eithe
time [she] called” HR. I@. 93:11-14.) Neither did she provide her store num
(Id. 93:16-17.) An individual from HR farmed Marsh about Hallman’'s cal
(Marsh Decl. § 5.) In April 2011, Msh informed Charles that Hallman h:
complained to HR about not receivingper breaks. (Charles Dep. 67:3-18.)

During her deposition, Hallman adibed that her discrimination an
harassment claims were confined to fireidents. (Hallmamep. 240:5-242:7.) Thg
first incident arose during the early montifs2011 when Northridge store managg
were reviewing photographs ofdividuals who had the “ldd Abercrombie sought tg
recruit. (d. 58:1-59:2.) Cornelius Harrell, the Nloridge store mamger, pointed to g
photograph of an African-American womarnthv“big curly hair” and said “we’re
looking to recruit people . . . with hamot like Jillian’s [Plaintiff's].” (d. 58:17—
59:2.) Charles then remarkeétYeah, we’re looking for pede who have curly hair.”
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(Id. 59:12-16.) Hallman “was wearing [héxir straightened” at the timeld(60:1—
2.)
The second incident occurred when Qésirarrived at the store and start

talking to Hallman about clothes not beindded properly in the front of the store.

(Hallman Dep. 56:2-15.) Charles did rsaty anything relatetb race during thal

encounter, nor does Hallman bekethat that incident was smny way racially related|

(Id. 56:20-23; 57:4-6; 57:18-25.)
Next, Charles disciplined Hallman rfdhaving a hostile conversation wit

another employee.Id. 132:23-134:3.) Charles said, iff3you put Noah [the other

associate] on blast.” Id. 133:4-5.) Hallman contendsathwhen Charles made th
comment she used a “stereotypical Afridamerican hand gesture,” that is, s
“waved her hand around and shook hearck while she spoke, depicting th
movements of a stereotyped black female.” (Additional Material Facts (“AMF")

Charles did not say anythirabout Hallman’s race on thaxcasion. (Hallman Dep.

129:20-25.)
The fourth incident involved the startme of two of Hallman’s shifts being
changed. (SUF 67.) Abercrombie’s home officessues a mandatory schedule e:

week. (SUF 68.) Hallman twice requestgift start times that ran contrary

mandatory schedule. (SUF 75.) These simere then changed to conform to {
weekly schedule.lq.) It is unclear who made theskanges. Hallman texted Charl
regarding these changes, and Charles tmd to follow the miadatory schedule
(SUF 76-77.) Charles did not change Hallmathedule. (Chées Dep. 141:7-10.)

On August 1, 2011, Hallman’'s doctdaxed the Northridge store a no
indicating that Hallman should be relieved her duties “dueto severe stress.

(SUF 83.) Abercrombie placed Hallmaon leave the next day. (SUF 88§.

! Hallman raises a litany of objeati® to this and other facts in f2adants’ Statement of Undispute
Facts. Most of these cut-and-paste objectiongplsi repeat each othemnd do not reference an
Federal Rule of Evidence or othiegal exclusionary rule. To the extent relevant to this fac
statement, Hallman’s objections are overruleéseeECF No. 25, at 7:16-17.)
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Abercrombie’s leave policy provides tha&mployees are entitled to the lea
permitted under the Family and Medical Leave Act (“FMLA"). (SUF 86.) If
employee does not return by the end of f&tod, Abercroml@ may terminate he
employment. Id.)

In her leave paperwork, Hallman claim&tpression due to feeling targeted
work because of her race.” (SUF 104.An HR representative then beg;:
investigating Hallman’s racial-harassmeriaim. (SUF 105.) The representati
attempted to contact Hallman on multiplecasions. (Hunt Decl. § 5.) But Hallmza
never returned her callsld()

On November 7, 2011, Abercrombie sent Hallman a letter stating, “You
either required to return to work as Ottober 24th or provide us with a Dr. no
stating that you are not able to returrnf we do not hear from you by Monda
November 1% we will terminate your employment with Abercrombie & Fitch as
November 1%, 2011.” (Hallman Dep. Ex. 27.Hallman did not rettn to work by
that date. (SUF 109.) Abercrombie thenminated Hallman’€mployment. (SUR
110.) Two weeks later on November 29, 2011, Hallman’'s doctor c
Abercrombie’s claims administtor and stated that Hallman was “severely disablg
(Cantor Decl. Ex. 23.)

The fifth incident involved Charles regigng that Hallman turn in her stof
keys while on leave so that Charles cogide the keys to the assistant mana
covering for Hallman. (SUF 80.Hallman texted Charles on August 12, 2011,
inquire why Charles needed the keys ba¢kallman Dep. Ex. 9.) Charles replig
that the Northridge store had four managers but only two sets of Keys. (

Between July 11, 2011, and August 16, 202harles issued Hallman five Po
Performance Notes for not completing mag preparation, not securing ext
clothing-sensor guns, using poor judgmienteceiving a write-up from Charles, beir
dishonest about the time she installed visuarketing in the store, and receiving
111
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written customer complaint about Hallmarédeged rude service. (Cantor Decl.

Ex. 14.)

On July 16, 2012, Hallman filed sudgainst Abercrombie, Charles, at
Watumull in Los Angeles County Superioo@t, alleging claims under the Californ
Fair Employment and Housing Act (“FEHA"for racial discrimination, racial
harassment, retaliation for reiog harassment and discrmaition, failure to preven
discrimination and harassmtg and retaliation for engang in protected activity;
common-law claims for wrongful terminati@nd intentional and negligent inflictio
of emotional distress; and retaliation undbée FMLA. (ECF No. 1, Ex. 1.
Defendants then removed the case to @osirt. (ECF No. 1.) On July 29, 201
Defendants moved for summagndgment. (ECF No. 28.) Hallman timely oppos¢
(ECF No. 31.) On September 23, 2013, the Court &didaring on the Motion an
took the matter under submission. That Motis now before the Court for decision

lll. LEGAL STANDARD

Summary judgment should be granted drhare no genuinesues of materiag|
fact and the moving party is entitled tadgment as a matter of law. Fed. R. G
P. 56(c). The moving party bears the initiairden of establishing the absence g

genuine issue of material fadCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986)).

Once the moving party has met its burden, the nonmoving party must go beyg
pleadings and identify specific facts thghuadmissible evidence that show a geny
issue for trial. Id.; Fed. R. Civ. P. 56(c). Colusory or speculative testimony i
affidavits and moving papers is insufficientreise genuine issues of fact and def
summary judgment.Thornhill's Publ’g Co. v. GTE Corp.594 F.2d 730, 738 (9tl
Cir. 1979).

A genuine issue of material fact must more than a scintilla of evidence
evidence that is merely colorabte not significantly probative. Addisu v. Fred
Meyer, 198 F.3d 1130, 1134 (9th Cir. 2000). A disputed fact is “material” wher¢
resolution of that fact might affect the oame of the suit under the governing lal
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Anderson v. Liberty Lobby, Incd77 U.S. 242, 248 (1968). An issue is “genuine
the evidence is sufficient for a reasonabley jto return a verdict for the nonmovin
party. Id. Where the moving and nonmoving partiestsions of events differ, court
are required to view the facts and dragasonable inferences in the light mc
favorable to the nonmoving partsacott v. Harris 550 U.S. 372, 378 (2007).
IV. DISCUSSION

Hallman brings several discriminatioharassment, retaliation, and commcg
law claims, mostly stemming from heermination from Abercrombie. BuU
Defendants have establishédht Hallman’s terminatiomesulted from her failure tq
return from FMLA leave—not from reiation for Hallman reporting any allege
discrimination or other FEHA violationsThe Court thus grants Defendants’ Moti
on all claims.
A. Racial discrimination

Hallman asserts that Defendants discnatéd against her duto her race by
disciplining her, changingher shift-start times, and ultimately terminating |
employment.

California’s FEHA provides that it is amnlawful employment practice for an

employer to “discriminate against [a] perdancompensation or iterms, conditions
or privileges of employment” because maice. Cal. Gov't 6de 8§ 12940(a). Th¢
California Supreme Court has adopted a tiste@- burden-shifting analysis for racig
discrimination claims. First, the plaifitimust adduce evidencthat (1) she is &g
member of a protected class, (2) shes waalified for the position she held, (3) s
suffered an adverse employment actiomd #4) “some other circumstance sugge
discriminatory motive.”Guz v. Bechtel Nat'l, Inc24 Cal. 4th 317, 355 (2000). If th
plaintiff establishes these four elememt@resumption of discrimination arisdsl.
The burden then shifts to the employer to rebut the presumption thi
admissible evidence of degitimate, nondiscriminatg’” reason for the advers
employment action. Id. at 355-56. If the employer sustains this burden,
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presumption disappeardd. at 356. The plaintiff then has “the opportunity to atta
the employer’s proffered reasons as pretéotdiscrimination, or to offer any othe
evidence of discriminatory motive.Id.

Hallman asserts that she satisfied hedbuarof establishing a prima facie ca
of race discrimination. She is an Africamm&rican woman, and no one disputes t
she was qualified for her magerial position at Abercrombie. She argues that
suffered unjustified disciplim and was terminated while on FMLA leave becauss
her race. Hallman also pointo the changes to her sdbk that she alleges th;
Charles made.

But Abercrombie contends that itrt@nated Hallman's employment onl
because she failed to return from FML&ale within the 12-wdeperiod allowed by

Ack

se
hat

she
> of

y

statute and company policy. Charles atsgues that she played no role in the

termination decision, so Charles’s allegetidie about Hallman are irrelevant to tk
discrimination inquiry.

e

There is no dispute that Hallman has lekshed the first three elements of her

prima facie case. The dispute focusas the last element, that is, wheth
Abercrombie exhibited any discriminayo motive in disciplining Hallman ang
terminating her employment. California edaw requires “very little” direct evidenc
of an employer’s discriminatory motiveMorgan v. Regents of Univ. of CaB8 Cal.
App. 4th 52, 69 (Ct. App. 2000). But thédes not mean that the plaintiff need r
adduce any evidenan the motive issue.

It is undisputed that Abercrombie gradhtielallman a full 12 weeks of leave |
accordance with the FMLA and Abercrbi@’s own leave policy. In fact
Abercrombie even gave Hallman an widdal three weeks ofleave before it
terminated her employment. Hallmané&aVe—at least initially—had nothing to ¢
with race. Hallman’s doctor faxed a aadio Abercrombie indicating that Hallmg
needed to be relieved of her duties dusttess, and Abercrombie promptly complig
Hallman did indicate in later paperworkathher perceived racial discriminatig
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contributed to her stress. Abercrombie’s Hépartment then attempted to investig
Hallman’s complaint—not discriminate agdifeer. Yet Hallmamever returned thg

HR representative’s calls. So evenHfllman could estdish that Defendants

exhibited a discriminatory motive—a mattier from establised—Defendants hav

rebutted the prima facie case throughlégitimate, nondiscriminatory motive, i.e.

Hallman'’s failure to rettn from FMLA leave.

Neither has Hallman adduced any evidenceaoial discrimination to rebut thi
legitimate, nondiscriminatory nige. The only incidents #t one could construe 3
racially related are Chad&s alleged comments that &lcrombie sought to recru

ate

b
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people with curly hair and that Hallman part associate “on blast.” While perhajps

unkind to Hallman, nothing came of thesentnents. Abercrombie took no “adver
employment action” as a result of thesegdldly racial commentsa requirement for
establishing racial discriminationGuz 24 Cal. 4th at 355. Rather, Abercromt
validly terminated Hallman’'s employmemthen she failed to return after some

weeks of leave. Withduany consequences stemming from Charles’'s comm
Hallman could not—and did not—@blish racial discrimination.

Hallman also has not adduced any ewick to establish that Charles
Watumull played any role in Abercrombigermination decision. That decision car
from the company’s home office in Ohio.

The Court thus finds that Hallman has established her racial-discriminatid
claim and accordinglBRANTS Defendants’ Motion on this ground.

B. Racial harassment
Hallman also argues that Abercrombiebjgcted her to racial harassme

FEHA prohibits an employefrom harassing any employd®cause of race. Cal.

Gov't Code 8§ 12940(j)(1). To establisacral harassment, Hallman must show t
(1) she is a member of a peoted class, (2) she was subjected to “unwelcome r
harassment,” (3) the harassnt was based on race, {#)e harassment unreasonahl
interfered with [her] work performance bgreating an intimidating, hostile, @
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offensive work environment,” and (5) Almeombie is liable for the harassmer
Thompson v. City of Monrovid86 Cal. App. 4th 860, 876 (Ct. App. 2010).

A reasonable-person standard governs hdrethe harassment created a hos
work environment.Id. at 877;Nazir v. United Airlines, In¢.178 Cal. App. 4th 243
264 (Ct. App. 2009). Courtonsider the frequency of tihacial conduct, the severit

of the racial conduct, whe¢r the racial conduct waghysically threatening or

humiliating or “a mere offensive utterea” and whether the racial harassm;
unreasonably interfered with the plaffis performance of her dutiesEtter v. Veriflo
Corp, 67 Cal. App. 4th 45467 (Ct. App. 1998).

Hallman initially contended that the fivimcidents descrilk in the factual
background constituted a racially hostieork environment. She argued th
Abercrombie’s management singled her oot @&ld her that they were looking fg
recruits with hair different than hers.Hallman also asserts that when Cha
disciplined Hallman for having a hostilertversation with another employee, Char
allegedly used “stereotypical African-Ameain hand gestures’hd a “stereotypical

slang phrase,” that is, that Hallman pu# #fmployee “on blast.’But at the summary;

judgment hearing, Hallman’s attorney adetttthat the incidents she enumerated
not rise to the level of racial harassment.

Defendants point out that Hallman adnthat she has no &lence that any of
the five incidents she complains of wereiadly related. Asfor the hair comment
Charles argues that she was making sweryone at the meeting understood
“Abercrombie look.” Furthe Defendants assert thahe five incidents, taker
together, do not rise to the level of a hostile work environment.

Three of the incidents to which Hallmeefers in her depostin have nothing tg
do with race. No reasonable jury coulddithat Charles chastising Hallman for n
properly folding clothes in the store, chamgithe start time oflallman’s shifts, and
asking for Hallman’s keys back while shvas on leave so someoakse could covel

Hallman’s shifts rose to the level of acrally hostile work environment. Hallman
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herself admitted this much in her depasiti All of these actions constituted regular
managerial actions with concerns firmnityoted far apart from Hallman’s race.

Hallman also has not demonstratedywshe believes that Charles’s comment
about Abercrombie wanting to recruit gme with curly hair constituted racial
harassment. It was Harredl,nondefendant—not Charles—atlsaid that Abercrombig

U

was looking for recruits with hair differetitan the style Hallmawas then wearingj,
l.e., straight. Charles only clarified thihie store sought newssociates with curly
hair. No one mentioned anything abddallman or prospective associates’ rgce
during this meeting.

And even if the comment about Hallmariair could constitute harassment—+a
rather doubtful point—to sustain a FEHArassment claim, the acts of harassmgent
alleged by a plaintiff must be “sufficidp severe and perva®” and not merely
“occasional, isolated, sporadic, or trivial.Etter, 67 Cal. App. 4th at 466. One
tangential comment about Hallmarhair being straight is by definition “isolated}”
and when directed to an African Amearccan hardly be considered racial.

Hallman also asserts that Charles exhibiracial stereotypes when she told
Hallman that she put an associate “on tdlasn her deposition, Hallman described
Charles’s conduct by stating that Charlesd “her head cocked to the side and
... [her] hand on her hip.” (Hallmabep. 136:24-25.) Iwvas not until Hallman
submitted her Statement of Additional Material Facts that she injected the notjon ¢
several racial stereotypefiegedly being involved. Ifact, Hallman admitted that
Charles did not reference Hallmamace on this occasion.ld( at 129:20-25.) It is
therefore far from clear thaCharles’s actions were racially related. So by that
argument, this vague incidetuld not be classified asé'gere” sufficient to establisih
Hallman’s racial-harassment claim.

Taking the ambiguous comment about Halfsahair together with Charles’s
“on blast” comment, Hallmahas not surmounted the hurdle to “severe or pervagive”
harassment; rather, she falls on the “occasiosalated, sporadic, or trivial” side qf

10
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the line. See Etter 67 Cal. App. 4th at 466. Aneven if one considers the two

incidents as racially harassing, they fmefrom the “concerted pattern of harassm
of a repeated, routine or a generalinatdure” that Hallman must showisher v. San
Pedro Peninsula Hosp214 Cal. App. 3d 59@&10 (Ct. App. 1989).

Further, Hallman admitted in her depims that Watumull never did anythin
Hallman perceived as racially discrimingtoor harassing. Tl admission furthel
compels the conclusion that Watumull is not liable for racial harassment.

The Court accordingly finds that Hallmdailed to establish an actionab
racial-harassment claim a®@RANTS Defendants’ Motion on this ground.

C. Retaliation for reporting discrimination or harassment

Hallman next argues that Abercrombie liatad against her faeporting in her
FMLA leave paperwork that she expeed stress due to racial harassment.

FEHA proscribes an employer from reéing against an employee “becau
the person has opposed any practices forbidoheler this part or because the pers
has filed a complaint.” Cal. Gov't Code 12940(h). Hallman must demonstra
(1) that she engaged in a “protected activi{g) that Abercrombie subjected her to
adverse employment action, and @ causal link between the twoYanowitz v.
L’'Oreal USA, Inc, 36 Cal. 4th 1028, 1042 (2005). The plaintiff may establish
latter element circumstantially, such asotigh “the employer'knowledge that the
[employee] engaged in protected actiwatiand the proximity in time between tf
protected action and allegedly retory employment decision.”Morgan, 88 Cal.
App. 4th at 69-70.

Defendants assert that there is no emnmk to establish that they took a
adverse action against Hallman in pesse to her September 7, 2011 rac
harassment complaint, because Aberdmendid not termina Hallman until two
months later when Hallman faglé¢o return from FMLA leave.

Defendants’ argument is persuasive. The FMLA entitled Hallman to take
12 weeks of leave—and it sndisputed that Abercrombie gave her three we
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more than that amount of time. Abercizimalso sent Hallnmaa letter warning her
that it would terminate her employment if aid not return. She never did return, so
Abercrombie validly exercised its righo terminate Hallman. Nothing about
Hallman’s termination suggests that Hallman'’s racial-harassooemplaint motivated
Abercrombie. The HR department evendrte investigate thenatter. But Hallman
never returned the department’s calls.eAdsombie’s action in terminating Hallman(s
employment was thus not causally connected to Hallman’s complaint.

There is also no indication that Cler or Watumull played any part in
processing Hallman’s leave. Neither digyhtake part in the decision to terminate
Hallman’'s employment. Both of thosetions occurred with Abercrombie’s home
office in Ohio—far away from Charles @Watumull's involvement in California.

The Court consequently finds that Ded@nts did not retalia against Hallmarn
for reporting her racialdrassment concerns a@RANTS Defendants’ Motion on
this ground.

D. Failure to prevent discrimination and harassment

Hallman further alleges that Defendanare liable for failure to prevent
discrimination and harassment in viotati of California Government Code sectipn
12940(k). But “there’s no logic thasays an employee who has not been
discriminated against can sue an emplolgg not preventing discrimination that
didn’t happen.” Trujillo v. N. Cnty. Transit Dist.63 Cal. App. 4th 280, 289 (Ct. App.
1998). Since the Court finds that Hadn has not established an actionable
discrimination or harassmealaim, her failure-to-preverdlaim similarly falters. The
Court accordinghGRANTS Defendants’ Motion on this claim.

E. Retaliation for engaging in protected activity

FEHA prohibits an employer from retaliating against an employee “for refuysing
to participate in an activity that would resultarviolation of state or federal statute, [or
a violation or noncompliance with a statefederal rule or rgulation.” Cal. Lab.
Code § 1102.5(c). A plaintiff must first ebtsh a prima facie case of retaliation, that

12
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IS, that her employer subjected her toagnerse employment action after engaging
protected activity and a causal connection between the tidgerly v. City of
Oakland 211 Cal. App. 4th 1191, 1199 (Ctpp 2012). The employer may the
adduce evidence of a legitimateondiscriminatory motive.ld. At that point, the
burden shifts to the plaintiff to rebutalemployer’s proffered motive as preteid.

Hallman asserts that Defemnda retaliated against her for complaining about
store allegedly not providing her with requiremeal and rest breaks. She points
that Marsh issued her a Poor Performance Noten@brtaking her breaks, whick
Hallman classifies as retaliatory. Hallmalso asserts that Charles issued her |
Poor Performance Notes iduly and August 2011 asetaliation for Hallman's
complaint to HR in October 2010.

Defendants point out thddallman did not contact HRo complain about no
receiving breaks untdfter Marsh wrote Hallman up for failing to take breaks.

Marsh is not a defendant in this cas®o Hallman’s assertion that Marsh w
displeased with her for reporting meak&k violations to HR cannot establish

actionable retaliation claim against completdifferent individuals. And even it

Marsh’s action somehow could factor into tie¢aliation analysis, it is undisputed th
Marsh issued Hallman a Poor Perfamse Note for not taking her breaksfore
Hallman contacted HR in October 2010.wkiuld therefore be logically erroneous
construe Marsh’s Poor Perfoance Note as retaliatidor Hallman's HR complaint
when the write-up preced the complaint.

Hallman’s retaliation claim against Chaglsimilarly sufferdrom several fatal

weaknesses. First, Hallman has radduced any evidence linking Charles

cognizance of Hallman’s Gabber 2010 HR complaint to ¢hfive Poor Performancs
Notes that Charles issued Hallman in Jatygl August 2011. Hallman appears to r

j in

40

the

put

five

as
an

at

to

on a fallaciougpost hoc ergo propter hagtyle of reasoning, that is, that Charles m
have issued the write-ups due to Hallnsanbmplaint simply because the write-u
came later in time. Aa matter of logic, this temporedlationship does not establish
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legal connection, i.e., retafian. It is also rather doubtful that Charles wou

suddenly retaliate against Halhn for a complaint made nimeonths before the write
ups when Charles was not even Hallman&rdit manager at the time of Hallman
complaint. The complaint would have reflected poorly on Marsh, not Charles.

Neither has Hallman attacked the validitythe five Poor Performance Notg
that Charles issued to her. Hallman slo®t contend that the write-ups were |
warranted by her apparent deficient parfance on those occasions. The ng
themselves establish legitimate, nondiscniaory motives for Charles issuing thel
such as not completing morning preparatioot, securing extra clothing-sensor gu
using poor judgment in receiving a write-uprfr Charles, being dishonest about {
time she installed visual marketing inetlstore, and receiving a written custon
complaint about Hallman’s athed rude service. Withoutemonstrating that thes
notes were not bona fide, they cannot saxs the basis for a retaliation claim.

The Court therefor&6RANTS Defendants’ Motion on this ground.
F.  Wrongful termination and FMLA retaliation

Hallman’s wrongful-termination and FMLAetaliation claims find a simila
fate. The FMLA entitles eligle employees to take up to 12 workweeks of le
during any 12-month period because of, amohgrst “a serious health condition th
makes the employee unable to perforne ttunctions of tk position of such
employee.” 29 U.S.C. 8§ 2612(a)(1)(D); 29 ®RF§ 825.200(a)(4). The FMLA als
prohibits an employer from retaliating agdiasy employee for exercising her righ
protected by the FMLA. 29 U.S.C.2815(a)(2); 29 C.F.R. § 825.220(c).

It is undisputed that Abercrombieqmessed Hallman's FMLA leave the d:

after her doctor faxed a note to the Nodhga store. While the FMLA only mandate

that Abercrombie provide Hallman with Ii&eks of leave—thus ending on Octol
23, 2011—Abercrombie told Hallman she could return as late as November 14,
Hallman never did return, and there m®thing in the FMLA that prevente
Abercrombie from consequentigrminating her employment.
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Hallman makes much of the fact thatekbrombie’s letter to her informed h¢

\D
-

that she could either return to work mrovide a doctor’'s note stating that she was

unable to return. But Hallman did neithertbese. The letter stated that she was

“required to return to work as of Octolia4th.” She never retued by that date. In

fact, Abercrombie gave her an additionaieth weeks of leave after the October |
2011 date before terminag her employment on November 14, 2011. Hallms
doctor also did not contact Abercrombi€laims administrator until November 2
2011—over one month after Abercrombie’s deadline and two weeks
Abercrombie terminated Hallman’s employme@bercrombie lived up to everythin
it discussed in its letter.

And there was nothing wrongful abothat termination. California law
recognizes the tort of wrongful termiran in violation of public policy.Stevenson v
Super. Ct. 16 Cal. 4th 880, 894 (1997). Bttallman has not established al
underlying FEHA, FMLA, or other claim. Adscrombie therefore did not violate af
public policy sufficient to support Hlenan’s wrongful-termination claim.

The Court thu$SRANTS Defendants’ Motion oboth of these claims.
G. Emotional-distress claims

Hallman admits in her Opposition thher emotional-distress claims deriy
from her other statutory claims. Since allHdliman’s other claims fail, so too do th
emotional-distress claims.

Even if Hallman had established artiagable underlying claim, she has n
established a triable issue concerningetiler Defendants enged in “extreme anc
outrageous conduct,” that is, conduct th@nscends “all boundsf that usually
tolerated in a civilized community.’Christensen v. Super. C64 Cal. 3d 868, 903
(1991). The five incidents she points in her deposition—such as Charl
complaining about clothes not being foldedoperly and asking for keys to k
returned—all largely fall within Defendantigitimate business activity. She col
not then establish her intentionafliction-of-emotional-distress claim.
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And negligent infliction of emotional giress is simply inapposite. As t}
California Supreme Court reminded litiganthe “negligent causing of emotion
distress is not an independent témit the tort of negligence.Burgess v. Super. CR

Cal. 4th 1064, 1072 (1992). Hallman allegéisntentional acts by Defendants, whi¢

therefore belies the requisitegligence necessary to sustainegligent-infliction-of-
emotional-distress claim.
The Court accordinglBRANTS Defendants’ Motion on these claims.
V. CONCLUSION
For the reasons discussed above, the GBRANTS Defendants’ Motion for
Summary Judgment in its entirety. GE No. 28.) A judgment will issue.
IT IS SO ORDERED.

September 27, 2013

p . =
Y 207
OTIS D. WRIGHT, Il
UNITED STATES DISTRICT JUDGE
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