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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

MANUEL PENALOZA, Case No. CV 13-8696-SP
Petitioner, MEMORANDUM OPINION AND
ORDER
V.

G.D. LEWIS, Warden,

Respondent.

l.
INTRODUCTION

On November 25, 2013, petitioner Manuel Penaloza filed a Petition for

of Habeas Corpus by a Person in S@ustody (“Petition”). Petitioner challenges
his 2011 convictions in the Los Angelésunty Superior Court for two counts of
first degree murder, carjacking, and granefttof an automobile, for which he wg
sentenced to two terms of life without the possibility of parole, plus 50 years t
life, plus 12 years 8 months.

Petitioner raises three grounds for relief in the Petition: (1) insufficient
evidence to prove petitioner deliberated before killing the victims; (2) the
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prosecution committed misconduct by misisigthe facts and law, and petitioner

trial counsel was ineffective for failing to object to the prosecutorial miscondu
and (3) the evidence was insufficient to support petitioner’s conviction for gra|
theft of an automobile, and petitioner'satrcounsel was ineffective for conceding
that the prosecution had proved the charger the reasons discussed below, ng
of petitioner’s claims merits habeas réli@he Petition will therefore be denied.
.
STATEMENT OF FACTS'*
At about 11:00 p.m. on October 2006, Francisco Regalado and Joey

Malta (the decedents) were at petitiondrtene in Highland Park. The three wer
friends, but petitioner murdered Regalado and Malta in petitioner’s detached
bedroom by shooting each of them once inhbad, i.e., near the right eye. A dg
circle around Regalado’s gunshot wound was “muzzle tattooing,” indicating th
gun was touching, or extremely close to, Regalado’s skin when petitioner fire
gun. Regalado died within about three hours of the shooting.

At some point, petitioner put the deeads in a car. Joanna Arellano
testified she was Malta’s girlfriend ahdd a close relationship with Regalado.
Arellano had seen Regalado’s car previoasig had seen him drive it. Arellano
identified a photograph (People’s exh. No. 3) as “the picture of Regalado,
Frankie’s car.”

About 11:30 p.m., Heidi Muenzenmayersadriving in Pasadena when shi
saw a Honda colliding with objects. @ionda’s hood raised and the Honda wji
on fire. The Honda stopped and petitioner climbed out one of its windows.

Muenzenmayer identified photographs (Peopdals. Nos. 2 & 3) as depicting the

! The facts set forth are drawn substantially verbatim from the California

Court of Appeal’s decision on direct appeal. Lodged Doc. No. 6 at 2-4 (footn
omitted). The Court of Appeal’s statement of facts is presumed correct. 28 |
§ 2254(e)(1)Vasquez v. Kirkland, 572 F.3d 1029, 1031 n.1 (9th Cir. 2009).
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Honda. Muenzenmayer exited her aad approached petitioner to help.
Petitioner told Muenzenmayer that he wlaisnk. He then carjacked her vehicle,
seriously injuring her in the procesBetitioner later crashed Muenzenmayer’s g
into another vehicle, then left on fooA paramedic summoned to the scene wh
petitioner had left the Honda saw MaltadaRegalado inside it. The paramedic
identified a photograph (People’s exh. Noa&)depicting the Honda. Malta was
dead. Regalado was alive but later died.

On October 27, 2006, a police officer searched petitioner’'s bedroom. T
officer had been there on many previogsasions. On or about the above date
the bedroom was unusually clean. It was freshly painted, and it had been clg
with bleach. A window was open, a cedifan was operating, and a rug had be
removed. The blood of Regalado and the blood of Malta were found in the
bedroom.

Petitioner was extradited from Mexico. On March 31, 2010, he told pol
the following. On the night of the shooting, petitioner was paranoid and high
drugs. He felt Regalado and Malta wersréspecting him, so petitioner fired twy
warning shots into the wall to scare th&rRegalado and Malta continued
whispering stupid remarks. Petitionerli@@ng they were going to kill him, shot
both with a .22-caliber gun he later discarded.

Petitioner also told police the following. After the shootings, petitioner

2 The medical examiner who conducteditds autopsy testified Malta had

additional contusions on his body, but the medical examiner did not know ho
those injuries were caused and denied he was able to testify they were consi
with a fight or struggle. The medioaaminer who conducted Regalado’s autoj
testified Regalado had additional nonfatglifres, and that medical examiner did
not offer an opinion as to how those inggiwere caused. Each medical examir
testified the decedent died as aule of a gunshot wound to the head.

® A detective who examined the watisthe bedroom “right after” the

shootings denied he had seen gunshots in the walls.
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cleaned his bedroom with bleach. He {gt decedents in a car and stofe fhe

lady (later identified as Muenzenmayers at the wrong place at the wrong tim
Petitioner entered her car and left. The deo&xlhad not deserved to die, and tf
shootings, like the injury to Muenzenmaywere accidents. Petitioner regretted

he had not shot a person named Md#atitioner still wanted to kill Mata because

Mata had said things petitioner disliked.

In defense, Dr. Ronald Markmanpsaychiatrist, testified petitioner had a
history of drug use, and such use catddse paranoia, impulsive behavior, and
aggression, and could impair delibBya. Markman opined petitioner’s actions
were premeditated but not deliberated.

1.
PRIOR PROCEEDINGS

On September 21, 2011, a jury congitpetitioner of two counts of first

degree murder (Cal. Penal Code 8§ 187@)§ count of car jacking resulting in
great bodily injury (Cal. Penal Co&8 215(a), 12022.7(a)), and one count of
grand theft of an automobile (Cal. Pe@alde § 487(d)(1)), as well as found trug
multiple murder special circumstance (Cal. Penal Code § 190.2(a)(3) and gur
allegations (Cal. Penal Code § 12022d5B( Lodged Doc. No. 1, Clerk’s

*  Petitioner gave conflicting statements as to whether he stole the car. A

petitioner told police he fired two shots at the wall, the following occurred:
“[Petitioner:] . . . And then | shot therarjintelligible] and their attention. And
they got so fucking, they got so fuckitwgo dead bodies. . . . | just got the fuck
out of there. | don’'t know how, how . .. [1] [Detective:] Remember . . . puttin
them in the car? [1] [Petitioner:] [Unailligible] [] [Detective:] Remember th
car you put them into [petitioner]? [1] [Petitioner:] Fucking [unintelligible]
someone’s car right there, yeah. [Ueihgible] fucking car. They stole the
fucking car. |didn’t, | didn’t steal the fucking [unintelligible]. | stole it. [1]
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[Detective:] It belonged to Francisco. [{] [Petitioner:] A GT or right there or|. . .

[1] [Detective:] No, I don’t know if he toothe key off . . . he wasn't alive at the
time to tell you, ‘no.” [{]] [Petitioner:] [Unintelligible]”
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Transcript (“CT”) at 224-27, 229; Lodged Doc. No. 1, Supplemental Clerk’s
Transcript (“Supp. CT”) at 6-9. Hhitrial court sentenced petitioner to two

consecutive terms of life without the possibility of parole, plus fifty years to lifg

plus twelve years and eight months in prison. Supp. CT at 1-9.

Petitioner, represented by counsel, apgpe:dihe conviction to the California
Court of Appeal. Lodged Doc. No. 3. Petitioner raised the following argumer
(1) the evidence was insufficient to prgvetitioner deliberated before killing the
victims; (2) prosecutorial misconduct for misstating the law and the evidence,
ineffective assistance of counsel faakicounsel’s failure to object to the
prosecutorial misconduct; and (3) insufficient evidence to support petitioner’'s
conviction for grant theft of an automtgy and ineffective assistance of counsel
for conceding guilt on the theft chargel. On October 4, 2012, the Court of
Appeal, in a reasoned decision, affirmed the judgment. Lodged Doc. No. 6.

Petitioner filed a petition for review in the California Supreme Court,
presenting the same three claims. LodQed. No. 7. On January 3, 2013, the
California Supreme Court summarily denied the petition for review. Lodged
No. 8.

V.
PETITIONER’S CLAIMS
In the Petition, petitioner raises the following grounds for relief:

1. Insufficient evidence to support a finding that petitioner deliberate
before killing the victims;

2. (a) The prosecutor committed misconduct during closing argume
misstating the law and the evidenaed (b) ineffective assistance of
trial counsel for failing to object to the prosecutorial misconduct; g

3. (a) Insufficient evidence to prove grand theft of an automobile, arn
(b) ineffective assistance of counsel for conceding petitioner was
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guilty of this charge.
V.
STANDARD OF REVIEW
This case is governed by the Antiterrorism and Effective Death Penalty
of 1996 (“AEDPA”). AEDPA provides thdederal habeas relief “shall not be
granted with respect to any claim thatsneadjudicated on the merits in State cou

proceedingsinless the adjudication of the claim —

(1) resulted in a decision that was contrary to, or involved an unreasong
application of, clearly established Fealdaw, as determined by the Supreme
Court of the United States; or

(2) resulted in a decision that wasked on an unreasonable determinatiol
the facts in light of the evidence pretahin the State court proceeding.” 28
U.S.C. 8§ 2254(d)(1)-(2) (emphasis added).

In assessing whether a state court “unreasonably applied” Supreme Ca
law or “unreasonably determined” the fadhe federal court looks to the last
reasoned state court decision as the asthe state court’s justificatiorSee Yist
v. Nunnemaker, 501 U.S. 797, 803, 111 S. Ct. 2590, 115 L. Ed. 2d 706 (1991)
Robinson v. Ignacio, 360 F.3d 1044, 1055 (9th Cir. 2004). Here, the Californial
Court of Appeal’s opinion on October 4, 2012 stands as the last reasoned de
on Grounds One through Three(a). But although the California Court of Appé¢
provided a reasoned decision on Grounds One and Three(a), this court will ¢
an independent review of the record besgatinose claims present challenges to
sufficiency of the evidenceSee Jonesv. Wood, 114 F.3d 1002, 1008 (9th Cir.
1997).

In addition, with respect to a claimrferhich there is no reasoned state co
decision, the federal habeas court walhduct an independent review of the recq
to determine whether the state court dieti was contrary to, or an unreasonably
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application of, controlling United States Supreme Court prece@eatdaney v.
Adams, 641 F.3d 1168, 1171 (9th Cir. 201A)ten v. Ornoski, 435 F.3d 946, 954-
55 (9th Cir. 2006). Even in the abserof a prior reasoned decision, however,
8 2254(d)’s limitations on granting habeas relief rem&larrington v. Richter,
562 U.S. 86,98, 131 S. Ct. 770, 178 L. Ed. 2d 624 (2011) (“Where a state cg
decision is unaccompanied by an exptaomg the habeas petitioner’s burden still
must be met by showing there was no reasonable basis for the state court to

relief.”). Because there is no reasonedision on Ground Three(b), this court wi

also conduct an independent review @& thcord to determine whether the state
court decision was objectively unreasonable as to this issue.
VI.
DISCUSSION

A. Petitioner Is Not Entitled to Habeas Relief on His Claims Regarding the

Sufficiency of the Evidence

In Ground One, petitioner challenges sufficiency of the evidence to
support his first degree murder convictions, arguing that the evidence did not
establish deliberation. In Ground Thrag(petitioner challenges the sufficiency
the evidence to prove gratiteft of an automobile.

In Jackson v. Virginia, 443 U.S. 307, 324, 99 S. Ct. 2781, 61 L. Ed. 2d 5¢
(1979), the United States Supreme Court liedd federal habeas corpus relief is
not available to a petitioner who claimgtévidence was insufficient to support |
conviction unless he can show that, viewing the record in the light most favor
to the prosecution, “no rational trier fafct could have found proof of guilt beyon
a reasonable doubt.” In evaluating suchmaigithe court must presume, even if
does not affirmatively appear in the recdttht the jury resolved any conflicting
inferences in favor of the prosecutiovright v. West, 505 U.S. 277, 296-97, 112
S. Ct. 2482, 120 L. Ed. 2d 225 (1992) (citiragkson, 443 U.S. at 326). Under
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AEDPA, this court reviews the state ctsidecision “with an additional layer of
deference,” granting relief only when thatst court’s judgment was contrary to,
an unreasonable application of, tleekson standard.Juan H. v. Allen, 408 F.3d

1262, 1274-75 (9th Cir. 2005). The court will not re-weigh evidence, reassess

witness credibility, or resolve evidentiargnflicts on habeas review; that is the

province of the jury.See Brucev. Terhune, 376 F.3d 950, 957 (9th Cir. 2004) (“A

jury’s credibility determinations are . entitled to near-total deference under
Jackson.”) (citing Schlup v. Delo, 513 U.S. 298, 330, 115 S. Ct. 851, 130 L. Ed.
808 (1995))Waltersv. Maass, 45 F.3d 1355, 1358 (9th Cir. 1995).

or

s

2d

When presented with an insufficienti@éence claim, the federal habeas court

must apply thdackson standard “with explicit reference to the substantive

elements of the criminal offise as defined by state lawdackson, 443 U.S. at 324

n.16. Thus, the reviewing court first looks at state law to establish the eleme
the crime. See Juan H., 408 F.3d at 1278 n.14. The federal court then turns to
federal question as to whether the state court was objectively unreasonable i

application ofJackson. Boyer v. Belleque, 659 F.3d 957, 964 (9th Cir. 2011). The

nts of
the
N its

AEDPA andJackson standards pose a “double dose of deference that can rargly be

surmounted.”ld.

1. Deliberation

In Ground One, petitioner argues the evidence presented at trial was
insufficient to support his first degree murder convictions because it did not p
he deliberated before killing the victim®etition at 6, Ex. A at 36-49, Ex. E at
147-59.

The California Court of Appeal rejected petitioner’s claim, finding the
evidence that petitioner was bothered by ictims’ remarks, claimed to have
fired warning shots, then shot both victims in the head without adequate
provocation, did not seek medical help floe victims, and attempted to conceal

fove
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evidence of the crimes supported a finding of premeditation and deliberation.
Lodged Doc. No. 6 at 5-6.

In California, murder is of the fitglegree when it is willful, premeditated,
and deliberate. Cal. Penal Code § 189. The California Supreme Court recen
discussed the deliberation element in conjunction with the premeditation
requirement for first degree murder:

“In the context of first degre murder, premeditation means

“considered beforehand”Reople v. Mayfield (1997) 14 Cal.4th 668,

767, 60 Cal.Rptr.2d 1, 928 P.2d 485) and deliberation means a

“careful weighing of considerations in forming a course of action

...."" (People v. Solomon (2010) 49 Cal.4th 792, 812, 112 Cal.Rptr.3d

244, 234 P.3d 501). ‘The processpoémeditation and deliberation

does not require any exiged period of time.” Mayfield, at p. 767,

60 Cal.Rptr.2d 1, 928 P.2d 485 [the true test of premeditation is the

extent of the reflection, not the length of time].) “Thoughts may

follow each other with great rapig and cold, calculated judgment

may be arrived at quickly. . . .”llfid.; seeid. at pp. 767-768, 60

Cal.Rptr.2d 1, 928 P.2d 485 [whatefendant wrestled the gun from

and fatally shot an officer duringtaief altercation, the jury could

reasonably conclude that ‘before shooting [the officer] defendant had
made a cold and calculated decision to take [the officer's] life after

weighing considerations for and againgPgople v. Rand (1995) 37

Cal.App.4th 999, 1001-1002, 44 Cal.Rptr.2d 686 [aiming weapon at

victims whom shooter believed to be rival gang members constituted

sufficient evidence of premédtion and deliberation].)’Reople v.

Shamblin (2015) 236 Cal.App.4th 1, 10, 186 Cal.Rptr.3d 257.)
Peoplev. Salazar, 63 Cal. 4th 214, 245, 202 Cal. Rptr. 3d 368, 371 P.3d 161

—*



© 00 N O O b~ W DN B

N N D NDDNMDNDNDDDNDDDNNDNPFPEP P PP PP PR R
o N o oo A W N P O O 00O N O OO b W N —» O

(2016),petition for cert. filed (U.S. Nov. 10, 2016) (No. 16-6812). The Californ
Supreme Court also has explained that the killing of a victim “by a single gun
fired from a gun placed against his headsusficient evidence of deliberation.
People v. Romero, 44 Cal. 4th 386, 401, 79 Cal. Rptr. 3d 334, 187 P.3d 56 (20
(execution-style murder sufficient to prosleliberation where victim “was killed
by a single gunshot fired from a gun placed against his head”).

Here, petitioner’s actions were of the type considered bRahero court to
be proof of deliberation. Pasadendié®mDetective Keith Gomez testified that
Malta appeared to have been shot in the head at close range, and that Rega
a “contact shot” to his head. Lodged Dbm. 2 (Reporter’s Transcript (“RT")) at
1012, 1018-19. Both victims had been shot near their right eye. RT at 1012,
This would have required petitioner tppaoach the victims with a gun one at a
time, point his gun in the same area on each victims’ head, and fire. The ver)
nature of the wounds indicates petitioragaged in a calculated execution-style

murder.
In addition, in his interview with gize, petitioner gave an account of the
evening that indicated his thought process and reasoning for killing the victim

Petitioner explained that the victims hagken disrespecting him and “fucking wit
[his] head.” CT at 172-74. Petitioner muad the victims to stop, possibly even
firing warning shots, but when they did not stop he killed the@T at 172-76,
178-79, 184. This scenario involving a series of warnings before petitioner a
further supports a finding of premeditation and deliberation.

After shooting them, petitioner did not call for medical help for the victin
as he might have if the crime weralyrimpulsive or an accident. Instead,

> Petitioner claimed he first fired two shots at the walls to scare the victims
before shooting them in their heads. &T178-79. But the police did not find ar
bullet holes in the walls of petitioner’'s room, leaving petitioner’s story of warn
shots uncorroborated. RT at 1229.
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petitioner cleaned with bleach, painted portiohkis apartment, and fled with the
bodies. See RT at 998-1000, 1024-28. This too supports the finding of
deliberation.

To the extent petitioner argues the jury should have given greater weig
the defense expert’s testimony thaigiuse may have prevented petitioner from
deliberating, petitioner is merely askingetbourt to re-weigh the evidence. The
court must not engage in such weighing of the evideMagshall v. Lonberger,
459 U.S. 422, 434, 103 S. Ct. 843, 74 L. &l 646 (1983) (a federal habeas coy
has “no license” to evaluate the credibiltiyreliability of a witness who testified
in state court)Bruce, 376 F.3d at 957 (a “jury’s credibility determinations are []
entitled to near-total defere@” on federal habeas review)alters, 45 F.3d at
1358 (a reviewing court “must respect the province of the jury to determine th
credibility of witnesses”). The factdhthere may also have been evidence to
support a different verdict does not mean the evidence was insufficient to suf
the jury’s finding that the murdemere deliberate and premeditated.

All of this evidence, when viewed the light most favorable to the
prosecution, was sufficient to provetitiener deliberated before killing the
victims.

2. Grand Theft of an Automobile

In Ground Three(a), petitioner argues the prosecution presented insuffi

evidence to prove petitioner guilty of gihtheft of an automobile for taking
Regalado’s Honda. Specifically, petitioreegues the prosecution failed to provg
the vehicle belonged to another and fhile prove petitioner drove the vehicle
away without the owner’s consent. Petition at 6-7, Ex. A at 65-69, Ex. E at 1]
78.

The California Court of Appeal denied petitioner’s claim on direct reviev
finding sufficient evidence that the vehicle belonged to Regalado and that
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petitioner took the vehicle by means adpass and without Regalado’s consent.

Lodged Doc. No. 6 at 11-12.

Under California law, theft by larog “is committed by every person who
(1) takes possession (2) of personal priypE) owned or possessed by another
(4) by means of trespass and (5) with intent to steal the property, and (6) cari
property away.”Peoplev. Davis, 19 Cal. 4th 301, 305, 79 Cal. Rptr. 2d 295, 96
P.2d 1165 (1998). Theft of an automobilelasssified as grand theft. Cal. Pena
Code § 487(d)(1).

First, petitioner’s claim fails to the extent he argues the evidence did no
prove who owned the Honda. Malta’slfyiend, who also was friends with
Regalado, identified the Honda as belongm&egalado. RT at 663, 673-74. H
testimony was not contradicted by any oteeidence and thus was sufficient for
the jury to conclude the Honda patditer drove away from the crime scene
belonged to Regalado.

Petitioner’s claim also fails to the extent he argues the evidence did not
support a finding that petitioner drove the Honda away without the owner’s
consent. First, the prosecution was not nesglito prove lack of consent, but rath
had to prove petitioner took Regalado’s vehicle by means of trespasbBavis,
19 Cal. 4th at 305. Because “[t]he act of taking personal property from the
possession of another is always a trespass unless the owner consents to the
of the propertyi@. (footnote omitted)), evidence of consent was material only f{
the extent petitioner could have useds an affirmative defensé&ee People v.
Brock, 143 Cal. App. 4th 1266, 1275 n.4, 49 Cal. Rptr. 3d 879 (2006) (“while
lack of consent is not an essential edetnof [theft by larceny], consent is an
affirmative defense”). Thus, the pexaition was not required to prove that
Regalado did not give consent for petitioner to drive his vehicle.

Moreover, even if the prosecutor wagueed to prove lack of consent, the
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evidence was sufficient to support sudmaing. Petitioner shot Regalado in the

head before driving away in Regalado’s.cHrwas thus reasonable for the jury t
infer that Regalado was not physicatipable of giving petitioner permission to
drive his car. It was also reasonable fa jilry to conclude that Regalado, even
physically able to give consent, would not voluntarily have granted access to
car to the man who had just shot hinthe head. Finally, when petitioner was
interviewed by police he admitted he “stole” Regalado’s car. CT at 179. This
evidence was sufficient to support a finding that petitioner did not have Rega
permission to drive his car.

For these reasons, the state courts’ aesfipetitioner’s sufficiency of the
evidence claims was not contrarycdlearly established federal law or an
unreasonable determination of the fad®gtitioner is therefore not entitled to reli
on Ground One or Ground Three(a).

B.  Petitioner Is Not Entitled to Habeas Relief on His Claim of

Prosecutorial Misconduct

In Ground Two(a), petitioner argues the prosecutor committed miscond
during closing arguments by misstating taw and the evidence. Specifically,
petitioner argues the prosecutor committed misconduct when (1) she analogi

deliberation to a driver of a vehicletening an intersection and deciding whethelr

to stop or proceed, (2) described thenmex in which petitionekilled the victims
without evidentiary support for her desdrgm, and (3) equated the intent to Kill
with premeditation. Petition at 6, Ex. A at 50-62, Ex. E at 163-72.

The California Court of Appeal denied petitioner’s claim, finding that
petitioner forfeited his prosecutorial misconduct arguments by failing to objec
trial, and that in any event his clafiailed on the merits because no prosecutorig
misconduct occurred. Lodged Doc. No. 6 at 6-10.
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1. Ground Two(a) Is Procedurally Defaulted

Respondent argues that petitioner’s clarmrocedurally defaulted in light
of the state court’s finding of forfeiture. Answer at 16-19.

A federal court will not review a claim if a state court dismissed the clair
an adequate and independent state lawr, whether substantive or procedurg

Walker v. Martin, 562 U.S. 307, 315-16, 131 S. Ct. 1120, 179 L. Ed. 2d 62 (2@
Coleman v. Thompson, 501 U.S. 722, 729, 111 S. Ct. 2546, 115 L. Ed. 2d 640
(1991). In order for the procedural barmiaply, the opinion of the last state cour
rendering a judgment in the case must clearly and expressly state that its jud
rests on a state law groundarrisv. Reed, 489 U.S. 255, 264 n.10, 109 S. Ct.
1038, 103 L. Ed. 2d 308 (198%gckson v. Giurbino, 364 F.3d 1002, 1006-07 (9t
Cir. 2004). The Ninth Circuit haspeatedly held that California’s
contemporaneous objection rule, whiaeths an objection forfeited if not raised
in a timely fashion, is an adequatedandependent state ground for dismissee,
e.g., Tong Xiong v. Felker, 681 F.3d 1067, 1075 (9th Cir. 201Pgulino v. Castro,
371 F.3d 1083, 1093 (9th Cir. 2004%¢e also Cal. Evid. Code § 353.

Here, the Court of Appeal “clearbnd expressly” stated that petitioner
forfeited his claim by failing to object at trial. Lodged Doc. No. 6 at 6. Becau
respondent has met the burden of pleading and proving the procedural bar is
adequate and independent, the burden shifts to petitioner to show cause for {
default and actual prejudice resulting from the alleged constitutional violation
that failure to consider the claim will rdsin a fundamental miscarriage of justic
See Carter v. Giurbino, 385 F.3d 1194, 1198 (9th Cir. 2004) (citiBennett v.
Mueller, 322 F.3d 573, 586 (9th Cir. 20033%¢ also Gray v. Netherland, 518 U.S.
152,162, 116 S. Ct. 2074, 135 L. Ed.4&Y (1996). Petitioner has not respond
to respondent’s procedural default argument, and has not shown cause and
prejudice, or a fundamental miscarriagigustice. As such, Ground Two(a) is
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procedurally defaulted.
2. Ground Two(a) Also Fails on the Merits

A petitioner’s due process rights are violated when prosecutorial misco
“so infected the trial with unfairness as to make the resulting conviction a de}
of due process.”Darden v. Wainwright, 477 U.S. 168, 181, 106 S. Ct. 2464, 91
Ed. 2d 144 (1986) (quotingonnelly v. DeChristoforo, 416 U.S. 637, 643, 94 S.
Ct. 1868, 40 L. Ed. 2d 431 (19743ee Drayden v. White, 232 F.3d 704, 713 (9th
Cir. 2000). To determine whether the misconduct violated due process, a
reviewing federal habeas court must consider the misconduct in light of the e
proceedings.See, e.g., Hall v. Whitley, 935 F.2d 164, 165 (9th Cir. 1991)
(examining the prosecutor’s remarks in @tof the entire trial). Even if the
prosecutor’s conduct violates due process, habeas relief will only be granted
petitioner can establish that the miscondud dgubstantial and injurious effect
influence in determining the jury’s verdicghaw v. Terhune, 380 F.3d 473, 478
(9th Cir. 2004) (applying harmless error tesBoécht v. Abrahamson, 507 U.S.
619, 637, 113 S. Ct. 1710, 123 L. Ed. 2d 353 (1993), to prosecutorial miscon
claims).

First, petitioner complains of the following statement by the prosecutor
during closing argument about premeditation and deliberation:

Now, let’s talk about in real life, in our every day life, an
example of deliberation and premeditation to make it easy for you to
understand.

Every day as we drive, we make decisions. We get to a stop
sign. We get to railroad crossing. And we decide, the first thing we
think about is, we got to look to the left. We're at a stop sign. We got
to look to the right. And then we ddeiif it's safe for us to enter the
road. We go forward. Well, that split second decision, ladies and
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gentlemen, is deliberation. Itssife to enter, involves premeditation.
You weigh beforehand, “Should | enter the street? Should | stop?”
That's premeditation. So deliberation and premeditation, we use
every day in our lives. We stop, we look left and right, we go
forward. That's a split second afdecision that we make. That
makes a deliberate and premeditated action of passing the stop sign or
stopping at the railroad.
RT at 1530-31.
The prosecutor’s statement did not so infect petitioner’s trial with unfair
as to amount to misconduct. The progecs statement was merely an everyday

example of making a potentially life oedth decision within a split second. This

was not an incorrect statement of premeditation and deliberation under Califg
law. See Peoplev. Williams, 16 Cal. 4th 153, 224, 66 Cal. Rptr. 2d 123, 940 P.
710 (1997) (deliberation can occur in “a split second’)Thompson v. Lewis,
2011 WL 3443984, *8-9 (C.D. Cal. June 27, 2011) (no ineffective assistance
counsel for failing to object to prosecutor’s use of a stop sign example to
demonstrate premeditation and delilbb@rabecause it was not an incorrect
statement of California law).
Next, petitioner challenges the following statements by the prosecutor &
comment on facts not in evidenc&he prosecutor initially argued:
That cold, calculated approanliof the victims with a loaded
firearm, pointing a gun to their heads, and firing that weapon is a
deliberation process. He’s thinkingThey didn’t get it. They didn’t
get my warning.” “What am | going to do? I'm going to end this.
I’m going to show those guys whaméed. | need respect. They can't
be fuckin’ with my head anymore.”
So he walked up to one of the victims, and he pulled the trigger.
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And he pulled the trigger and shot him execution style. It's not a shot
to the leg, to the arm, to the lowergo, up in the air to try to scare the
guys and say, “Get the fuck out of my house.” No, it's not. As
Penaloza said, they were fuckin’ wiirs head to a point where he had
to do something. And what he did was an execution style murder of
the first victim.

But after he shot the first victim, he didn’t stop. He didn’t stop
there. He walked over to the second victim, he pulled the gun, the
same way, same location, right to the head, “boom.” Pulled the
trigger. Another execution style [s]hot to the second victim’s head.
And now why is the location of the wound important? Because that
shows a cold, calculated deliberate intent to kill. . . .

RT at 1534-35. The prosecutor later added to the argument:

The only person who goes to put the muzzle to the head of a
victim and pulls the trigger execution style is a person who
deliberated, and premeditated, and decided to Kill.

RT at 1591.

Petitioner argues that there was no evidence to support the prosecutor’
arguments and that “[i]t was just as probable [petitioner] shot both men, withg
deliberation, from a single stationary position in the small, cluttered room.”
Petition, Ex. A at 56, Ex. E at 166. Petitioner also argues the evidence did nq
support the prosecutor’s characterization of the killings as “execution style”
because petitioner did not force the victim® “a markedly indefensible position
before killing them. Petition, Ex. A at 56-57, Ex. E. at 166-67.

The prosecutor's comments were permissible inferences drawn from thie

evidence presented at trichee Menendez v. Terhune, 422 F.3d 1012, 1037 (9th
Cir. 2005) (prosecutors may arguasonable inferences from the evidence
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presented). While there was no evideotthe exact thoughts that went through
petitioner’'s mind as he carried out the musjer evidence that he had to walk u

P

to each victim to shoot them in the head, these are reasonable inferences from the

evidence. Itis not probable, as petitioseggests, that he was able to shoot bo
victims in the head, near their rightesy and from very close proximity, “from a
single, stationary position.” Rather, it was reasonable for the prosecutor to in
that petitioner had to position himself neach victim as he carried out the

killings. It was also reasonable foetprosecutor to infer that the manner of
killing suggested that petitioner deliberatezfore shooting the victims in the hea
Moreover, the prosecutor did not commit misconduct by characterizing the ki
as execution style murderSee Romero, 44 Cal. 4th at 401 (approaching victim

without provocation and shooting him in the back of the head was “executiont

style” killing).

Finally, petitioner argues the prosecutaproperly equated intent to Kill
with premeditation. The prosecutor'saments, and the context in which they
were made, are as follows. The prosecutor first argued:

Well, Dr. Markman, of courseot up on the stand and said, his
interpretation and definition of deblpation is different than ours.
There’s only one interpretation, y&now, of verbiage from the Penal
Code deliberation. And it’s in éhjury instruction. And it says:

“Carefully weighing the consideration of pros and cons,

and knowing the consequences of your consideration.”

Yes, Dr. Markman himself said that on cross-examination, that given

that hypothetical, that person who he kept talking about how paranoid

these people get, and how tweaked out these people get, he himself
admitted that those people do their acts intentionally. Intent. And if
you do an act intentionally, and if you then surround the intentional
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act with his actions, his words, it screams out to you, deliberate,

premeditated first degree murddrFrancisco Regalado and Joe

Malta.

RT at 1541. The prosecutor later added to this argument:
When you're looking at Joe Malta’s gunshot wound, as Dr.

Selser testified, it's right on his right eye. And as she said, front to

end, front to back, a little bit upward, just slightly upward. Now why

is that important? That's importabecause that shows his specific

intent. That shows his executistyle, deliberated, premeditated

murder of Joe Malta. That shows that he had to go up to Malta, put

the gun to the eye, and pull the trigger in cold-calculated murder.
RT at 1549-50.

It is clear from the prosecutor’s statents that she was not equating inten
to kill by itself with premeditation and deliberation. Rather, the prosecutor wg
arguing that evidence of petitioner’s intemkill, coupled with the circumstances
of the killings — “[petitioner’s] actions, his words” — demonstrated premeditati
and deliberation. This was not misconduct, but merely was the prosecutor
presenting the evidence to the jundaarguing how the evidence supported the
elements of first degree murder.

For all the foregoing reasons, the state courts’ denial of petitioner’s
prosecutorial misconduct claim was not contria clearly established federal law
or an unreasonable determination of the facts. Consequently, petitioner is ng
entitled to relief on Ground Two(a).

C. Petitioner Is Not Entitled to HabeasRelief on His Claims of Ineffective

Assistance of Counsel

Finally, in Grounds Two(b) and Three(b), petitioner contends his trial
counsel was ineffective. In Groung Twg petitioner faults counsel for failing tg
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object to the prosecutorial misconduct petitioner alleges in Ground Two(a).
Petition at 6, Ex. A at 62-64, Ex. E at 172-74. In Ground Three(b), petitioner
argues his counsel was ineffective for conceding during closing argument thg
prosecutor had presented sufficient evidence to support the charge of grand
an automobile. Petition at 6-7, Ex. A at 68, Ex. E at 177.

The California Court of Appeal rejected claim Two(b) on direct appeal,
finding, because the prosecutor did not commit misconduct, petitioner’s coun
was not ineffective for failing to object. Lodged Doc. No. 6 at 10-11 n.8. The
Court of Appeal did not address claim Three(b).

The Sixth Amendment guarantees a riggheffective assistance of counsel|

See Srickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984). To establish an ineffective atance of counsel claim, a petitioner must
establish: (1) counsel’s performance fell below an “objective standard of
reasonableness” under prevailing pesienal norms; and (2) the deficient
performance prejudiced the defensd. at 687. “The inquiry undegrickland is
highly deferential and ‘every effort [mij¥e made to eliminate the distorting
effects of hindsight, to reconstrucetbircumstances of counsel’s challenged
conduct, and to evaluate the conduct frmmansel’s perspective at the time.”
Greenway v. Schriro, 653 F.3d 790, 802 (9th Cir. 2011) (quotigickland, 466
U.S. at 689)see also Earp v. Cullen, 623 F.3d 1065, 1074 (9th Cir. 2010).
Regarding the first prong, there is a “strong presumption that counsel’s
conduct falls within the wide range mdasonable professional assistance.”
Srickland, 466 U.S. at 689. As for the second prong, a petitioner must show
reasonable probability that, but for counsel’s unprofessional errors, the result
would have been differenid. at 694;Towery v. Schriro, 641 F.3d 300, 315 (9th
Cir. 2010). “A reasonable probability is a probability sufficient to undermine
confidence in the outcomeXMlliamsv. Taylor, 529 U.S. 362, 391, 120 S. Ct.

20

t the
theft of

sel

Al




© 00 N O O b~ W DN B

N N D NDDNMDNDNDDDNDDDNNDNPFPEP P PP PP PR R
o N o oo A W N P O O 00O N O OO b W N —» O

1495, 146 L. Ed. 2d 389 (2000) (quotifgickland, 466 U.S. at 694). The focus
of the prejudice inquiry is “whethepansel’s deficient performance renders the
result of the trial unreliable or the proceeding fundamentally unfaockhart v.
Fretwell, 506 U.S. 364, 372, 113 S. Ct. 838, 122 L. Ed. 2d 180 (1993).

First, with respect to Ground Two(b), as discussed above the prosecutc
not commit misconduct during closing arguments. Petitioner’'s counsel was n
ineffective for failing to make a meritless objectidsee Juan H. v. Allen, 408 F.3d
1262, 1273 (9th Cir. 2005) (“trial counsel cannot have been ineffective for falil
to raise a meritless objection”).

Second, with respect to Ground ThiBefpetitioner correctly asserted his
counsel conceded his guilt on the automobile theft cheBgeRT at 1577-78,
1582-83. But as discussed above, thegmoson presented sufficient evidence 1
support petitioner’s conviction for grandefh of an automobile, and petitioner
presented no evidence to the contrdgynder such circumstances, it was a
reasonable strategy for petitioner’s counsel to concede petitioner’s guilt as to
relatively minor charge of grand theft ah automobile, so that counsel could
maintain credibility with the jury and focus the jury’s attention on the argumer

r did
ot

ng

(0]
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ts

against convicting petitioner of the much more serious first degree murder charges.

Moreover, even if counsel’s stegy were unreasonable, petitioner cannof
prove prejudice. Again, the prosecupoesented sufficient evidence to prove
petitioner guilty of grand theft of aautomobile, and there was no contrary
evidence. Given the evidence, petitionannot show the jury’s verdict would
have been different had his counsel not conceded guilt on this issue.

Accordingly, the state courts’ deniafl petitioner’s ineffective assistance o
counsel claims was not contrarydiearly established federal law or an
unreasonable determination of the facts. Therefore, petitioner is not entitled t
relief on Grounds Two(b) and Three(b).
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VII.
CONCLUSION
IT IS THEREFORE ORDERED thaudgment be entered denying the
Petition and dismissing this action with prejudice.

DATED: November 30, 2016 j é

SHERI PYM _
United States Magistrate Judge

22




