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al Inc. v. MGA Entertainment, Inc.

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

VIACOM INTERNATIONAL INC., a CASE NO. CV 15-9621-R

Delaware corporation,

Plaintiff,
JUDGMENT AND GRANTING
V.
JUDGMENT
MGA ENTERTAINMENT, INC., a
California corporation,

Defendant.

N N N N N N N N N N N N N

the matter under submission on July 12, 2016.

moving party is entitled to judgment as a matter of [@elotex Corp. v. Catretdd77

330 (1986). To meet its burdenmfoduction, “the moving party must either prod

Doc.

NO JS-6

ORDER DENYING DEFENDANT’S
MOTION FOR PARTIAL SUMMARY

PLAINTIFF'S MOTION FOR SUMMARY

Before the Court are Plaintiff and Counterdhefant Viacom International Inc. (*Viacom’
and Defendant and Counterclam&IGA Entertainment, Inc.’s (“MGA”) Cross-Motions for

Partial Summary Judgment. (DNos. 29, 52). After full briefing byhe parties, this Court took

Summary judgment is appropeavhere there is no genuirssiie of material fact and th

U.S. 317,

uce evidence
negating an essential elementtoé non-moving party’s claim atefense or show that the

nonmoving party does not have enough evidenem @ssential element to carry its ultimate
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burden of persuasion at triaNissan Fire & Marine Ins. v. Fritz Cos210 F.3d 1099, 1102 (9th
Cir. 2000). Once the moving partyeets its initial burdeof showing there is no genuine issue
material fact, the opposing party has the bumfgaroducing competent evidence and cannot f
on mere allegations or denials in the pleadiMgtsushita Elec. Indus. Co., Ltd. v. Zenith Rad
Corp., 475 U.S. 574, 586 (1986). Where the record talses whole could ndéad a rational trier
of fact to find for the non-moving partihere is no genuine issue for tril.

Both Viacom and MGA move for summanydgment on Viacom’s second claim for reli
against MGA for breach of contract. AdditidlyaVViacom moves for summary judgment on tw
other claims for breach of contract agaiM&A, as well as summary judgment on MGA'’s two
counterclaims against Viacom.

Viacom’s second claim for relief against MG#\for breach of contract pertaining to thg
Beacon Domestic Ad Sales Agreement (“ViacBadcon Agreement”). A plaintiff who claims
breach of contract must establish all of thikofeing: (1) the existencef a contract; (2) the
performance by plaintiff of itebligation under theantract; (3) the breach of contract by
defendant; and (4) damages as a regudefendant’s breach of contraBeed Witkin, California
Procedure (4 Edition), Pleading § 476, p. 570. The undisputed evidence demonstrates that
Beacon entered into a contragth Viacom, Viacom performed itsbligation under that contrac
neither Beacon nor MGA paid Viacom for its performance, and Viacom suffered damages
result. Although MGA is not a signatory to the Viacom/Beacon Agreement, Viacom argues
Beacon acted as MGA'’s agent.

An agent is one who represents another, cétlegrincipal, in dealings with third perso
Cal. Civ. Proc. Code § 2295. An agéass authority that his principattually or ostensibly
confers upon him and represents his prindipabll purposes within the scope of kistual or
ostensibleauthority. Cal. Civ. Proc. Code 88 222330. When “acting within his actual or
ostensible authority, [an agent] binds the @pal where the principal has intentionally or
negligently allowed others to believe the agent has autho@tAR. Transp. Brokerage Co., In
v. Darden Restaurants, In@13 F.3d 474, 479 (9th Cir. 2000). Therefore, in order for MGA

liable for breach of the Viacom/Beacon Agreem¥icom bears the burden of establishing th
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Beacon had actual or ostensible authority to contract on MGA'’s b&ea&finglewood Teachers
Ass’n v. Pub. Emp’t Relations B&27 Cal. App. 3d 767, 780 (1991)ating that the burden of
proving authority “rests upon the padsserting the existence of thgency and seeking to char
the principal with the repsentation of the agent”).

Actual authority is thatvhich “a principal intentionally confers upon the agent, or
intentionally, or by wanof ordinary care, allows the agentlelieve himself to possess.” Cal.
Civ. Proc. Code § 2316. Here, the evidence éstas that MGA intentionally conferred upon
Beacon the authority to bind MGA to the Viac@®ahcon Agreement. In a 2006 letter from MG
to Beacon, MGA acknowledges that Beacon is M&&gency of record and notes that MGA
guarantees payment for all authorized orgidmsed by Beacon. While MGA argues that there
no evidence that Viacom ever reviewed this lgitéor to the instanttigation, a third party’s
knowledge of actual akibrity is not requiredSee generallZal. Civ. Proc. Code 8§ 2316;
Inglewood Teachers Ass'827 Cal. App. 3d at 781. Moreover, in 2015, MGA’s General Cou
Ellie Trope, circulated another letter stating tBaticon is MGA’s agency of record for authori;
orders. Trope Dec. Ex. A. Theoeé, it is clear that MGA intenddor Beacon to be its agent.

Alternatively, MGA argues that even if Beacon was its agent, it was only authorized
bind MGA topreviously approvettansactions, and the Viacom/Beacon Agreement was not
previously approved. However, the evidencevehthat Beacon prepared, and MGA approved
specific “authorizations for media placement.” These authorizations describe orders made
MGA for the purchases that Beacon was t&kenan MGA'’s behalf during the June through
December 2015 time period covered by the Viacom/Beacon Agreement. Dkt. 53, Exs. 7-9.
correspondence from June 26, 2015 between MGb&ISales and Licensing Assistant, Marg
Lopez, and Beacon representatives establshMIGA specifically authorized the placement
orders of advertising for MGA shows inclugi Lalaloopsy, MC2, and Little Tikes on Viacom
channelsld. MGA does not, and cannot, digp that it sent those eifsato Beacon authorizing
the advertising placement orders.

Additionally, all of this is compounded blye fact that MGA actually paid for Beacon-

purchased advertising, and did so through 20154udireg the commissions associated with th
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Viacom/Beacon Agreement. Dkt. 38-4, Ex. 4 atl889:8. Since MGA does not dispute that if
paid Beacon commissions for the Viacom/Beacon Agreement, this Court is left with no oth
explanation other than the fabtait Beacon had actual authotityenter into the Viacom/Beacon
Agreement.

In addition to succeeding on its claim because Beacoadtadl authority, Viacom

alternatively succeeds since Beacon bsténsibleauthority. “An agency is ostensible when the

principal intentionally, or by wardf ordinary care, causes a thpdrson to believe another to b
his agent who is not really employed byntii Cal. Civ. Code 8§ 8 2300, 2317. A showing of
ostensible authority requires three elements: @ ptincipal intentionallyr carelessly created t
impression of authority; (2) a tliparty reasonably believed thhe ostensible agent had that
authority; and (3) that third party was harnestause it reasonably relied on its belfeCACI
No. 3709; Cal. Civ. Code 8§ 8§ 2300, 23A7principal need not “make explicit representations
regarding the agent’s authority to the thirdtpdefore ostensiblauthority can be foundC.A.R.
Transp. Brokerage Co., Inc. v. Darden Restaurants, Bi3 F.3d 474, 480 (9th Cir. 2000).
Instead, “ostensible authority may be provemwtigh evidence of therincipal transacting
business solely through the agent, the prindipalwing that the agent holds himself out as
clothed with certain autrity but remaining silent, the principal’s representations to the publi
general, and the customs and usagekeparticular trade in questiond.

Here, evidence shows MGA intentionally, oledst carelessly, caed third-party Viacon
to believe that Beacon had authority to purehadvertising on MGA'’s belf. Although explicit
representations are not requiredimmonstrate ostensible authorilystin Halliley, Vice Preside
of Sales & Marketing for Nickelodeon (a Viacontigr, stated in his declaration that “Beacon
status as MGA'’s agent, and its authorizatiopdochase advertising on®A'’s behalf, ha[d] beer
confirmed to [him] by both MGA and Beacon many times over the years in the form of writt
correspondence and verbal statements maitieptrson meetings.” Halliley Decl. { 4.
Furthermore, MGA transacted all of its mess with Viacom through Beacon for years,
throughout which, Halliley states, “MGA never orstgygested that Beactatked authority to

purchase advertising for MGAIY. Moreover, the customs of thpgrticular trade recognize an
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advertising agent’s right tot the principal to contracts thithird parties like Viacontee, e.g.
R. H. Macy & Co. v. Robinspa83 Cal. App. 2d 182, 188-90 (1960) (contract entered into by
advertising agency enforceable against princif@bre of Happiness v. Carmona & Allen,.Inc
152 Cal. App. 2d 266, 271-72 (1957) (advertising agency contracted for enforceable
advertisements with a thingiarty television station).

Additionally, the partis’ past dealings would lead aas®onable person to believe that
Beacon was acting on behalf of MGA. The mecs undisputed that MGA has previously
authorized Beacon to contragith Viacom for the purchase afivertising. When MGA'’s CEO,
Isaac Larian, was asked in his deposition wheth&@ANhad authorized Beacon to place televis
advertising with Viacom networks on MGA'’s behdie answered affirmatively. Dkt. 53, Ex. 2.
75:23-76:4. Accordingly, Viacom representativeasonably believed that Beacon was an

authorized agent of MGA. Moreover, Viacomssamptions were reinforced by the fact that

MGA had always paid for the millions of dollarsyearly advertising that Beacon placed on it$

behalf. Halliley Decl. 4. If this does not demoasdra clear intent to cause third-party Viacor
believe that Beacon had authority to purchasedi$ing on MGA'’s behalf, at the very least,
MGA'’s carelessness undoubtedly credteslimpression of Beacon’s authority.

Finally, Viacom meets the third elementastensible authority since it relied on its
reasonable belief that Beacon was authorized toraMGA'’s behalf to its detriment. Because
MGA'’s express representations to ViacdMGA'’s previous acknowledgment of Beacon'’s
authority, and the parties’ padtalings, Viacom a&éd over $7,348,423.00 worth of advertisem
in 2015 pursuant to the Viacom/Beacon AgreemEmerefore, there is no genuine issue of
material fact as to whether Beacon had actualf tre very least, ostensible authority to bind
MGA to the Viacom/Beacon Agreement.

The Viacom/Beacon Agreement was a valid contract. Viacom performed its obligati
under it, MGA failed to pay, and Viacom was danthge a result. Therefore, MGA breached t
Viacom/Beacon Agreement. Accordingly, Viaconergtitled to summary judgment on its seco
claim for relief. The parties are directed ile fadditional briefing as to the amount owed by

Defendant MGA under the Viacom/Beacon Agreement.
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Viacom'’s third claim for relief against MGA fsr breach of contia pertaining to the
Haworth Domestic Ad Sales Agreement (“HathoAgreement”). Unlike the dispute over

Beacon’s authority, MGA concedes that Hawosias in fact retained by MGA to purchase

advertising on its behalf. With MGA'’s authorization, Haworth entered into an agreement with

Viacom in mid-2015 to purchase advertising far tBratz” toy on Viacoris network. On August
17, 2015, MGA terminated its agreement with HaWwamd transferred thgratz advertisements,

initially placed by Haworth, to Beacon. Howevelaworth retained MGA'’s authorization to

purchase advertising for another toy line, “Liffil&kes.” Haworth purchased advertising for Little

Tikes from Viacom for September through Noier 2015. Viacom alleges, and MGA does npt

dispute, that MGA has failed to pay for @tlthe Bratz or Little Tikes advertisements.

MGA does, however, haphazardly argue Hftdr it terminatedts agreement with
Haworth, the lack of an agreement with Bea@daworth’s successor) meant that there was np
valid contract for advertisements after August 2015. This argument misrepresents the facts.
as to the Bratz advertisements, which were agiasntly transferred to Beacon, Viacom is only
seeking to recover its contractual payments from advertiseiqmesutating August 17, 2015.
There is no dispute that MGA duairized Haworth to purchase advertising for its Bratz toy line
prior to August 2015. Moreover, there is no digthat these advertisements ran on Viacom
networks between July 27 and August 17, 2015.

Under the same Haworth Agreement, Viaicalso seeks payment for advertisements
purchased for MGA's Little Tikes brand. Those advertisements ran between September 29
November 22, 2015. Viacom alleges, and MGA doeslispute, that this pacular toy line was

never transferred to Beacon. Instead, Haworth imeedaMGA'’s authorized ant for this brand a

)

evidenced by email correspondence from MG@Ilsbal Sales and Licensing Assistant, Margot
Lopez. In an email dated September 1, 2015 (&féavorth’s termination as agent for the Bratz
line) Ms. Lopez explicitly authorizes Littleikes advertising placed by Haworth. Dkt. 52-4, Ex
26. Accordingly, Viacom performed its obligati under this final portion of the Haworth

Agreement, MGA failed to pay, and Viacom wiemnaged as a result. The Court finds MGA

breached the Haworth Agreement and orders theepdd file additional befing as to the amount
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owed by Defendant MGA.

Finally, Viacom moves for summary judgniem its first claim for breach of the Co-

Financing Agreement (“Co-Fi Agreement”). Under the Co-Fi Agreement, Viacom and MGA

agreed to share the costs of producing a tetaviseries based on MGA'’s “Lalaloopsy” toy line.

Viacom contributed more than $5.2 million towanddincing the program and in return, the Co
Agreement entitled Viacom to receive minimum guarantee payments from BaBRkt. 13, at

3:5. Pursuant to paragraph 7(d) of the Céwieement, MGA was required to make a final $4

Fi

million minimum guarantee payment to Viacom no later than September 15, 2015. Dkt. 52115, E

B 1 7(d). On November 23, 2015, MGA paichcom $500,000 towards its final minimum
guarantee. Dkt. 13, at 3:10. Viacom’s first cldonrelief seeks the remaining balance of $3.5

million.

MGA has brought two counterclaims againsadGm arising out of the Co-Fi Agreemen

First, MGA alleges that Viacom breached thpress terms of the Co-Fi Agreement. Second,

MGA alleges that Viacom breached the impliedenant of good faith and fair dealing. Viacom

moves for summary judgment on both MGA'’s counterclaims. Because the disposition of M
counterclaims is dispositive of Viacom'’s first ctafor relief against MGA, the Court will addre
MGA'’s counterclaims first.

MGA claims that Viacom breached two exggderms under the Co-Fi Agreement. Firs

MGA alleges that Viacom failed to “launchtie Lalaloopsy series on Nickelodeon, and secon

MGA alleges that Viacom failed taroadcast the Lalaloopsy seriesragularly scheduled” times.

—+

IGA's

SS

t

The Co-Fi Agreement states that Viacom will “launch the series on the main Nickelodeon ¢hann

(such launch plan to be develdpe meaningful consultation withlGA) and thereafter broadcast

the Programming on either the main Nickelodeon channel or the Nick Jr. channel . . ..” Dk
15, Ex. B 1 5. MGA contends that the “launchdyision meant “that all fst run episodes of the
series would air on Nickelodeorg’ opposed to Nick Jr. Howevéhis is nothing more than
MGA'’s unexpressed subjective belief, whichriglevant for contract interpretatioBee Cedars-
Sinai Med. Cntr. V. Shewr§37 Cal. App. 4th 964, 980 (2006) (fpas’ undisclosed intent or

understanding is irrelevant to comtt interpretation”)Nothing in the languge of the contract
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itself supports, or even suggests, MGA'’s intetation. There is no ewadice at all that MGA
expressed its subjective interf@on to anyone at Viacomhile the terms of the Co-Fi
Agreement were being negotiated and draffedsurvive summaryudgment, MGA must do
more than argue a self-serving mmeetation of a contract term—tust offer evidence raising a
issue of fact as to contract interpretation. @thse, if there is noanflict in the extrinsic
evidence, the court simply constrube contract as a matter of lawolf v. Walt Disney Pictureg
& T.V., 162 Cal. App. 4th 1107, 1126 (2008). AdditiogaMGA specifically admitted in its
answer that it “admits that [the] Lalaloopsyies was launched on the main Nickelodeon chaij
in March of 2013.” Dkt. 13 at { 16. A statemenaiparty’s answer islainding judicial admissiof
and cannot be controverted by that pa#tym. Title Ins. Co. v. Lacelaw Cor@61 F.2d 224, 226
(9th Cir. 1988). Accordingly, because Viactamnched the series on the main Nickelodeon
channel and thereafter broadcasted the serieseddith Jr. channel, which is exactly what the
Co-Fi Agreement required it to do, Viacom is entitte summary judgment as to this claim.

Viacom is also entitled to summary judgmen MGA'’s next claim that it failed to

broadcast the Lalaloopsy seriesragularly scheduled” times. MGAlaims that there is a triable

issue of fact on the Co-Fi Agreement’s requiratrtbat the program be shown on a “regularly
scheduled basis,” as opposed to the scatteres Viacom actually aired the show. While MGA
argument as to the ambiguity of this contrtaetn is stronger thathe one above, Viacom

correctly points out that MGA has offered @adence demonstrating any causal link between

Viacom’s scheduling decisions and actual harm to M&&e Troyk v. Farmers Group, Iné71

Cal. App. 4th 1305, 1352 (2009) (causation necessaryeakenh claim for breach of contract). T

prevail at trial, MGA must prove that it sufferdamages as a result of the alleged breach.
Because MGA cannot show harm from this putgd breach, MGA'’s counterclaim for breach ¢
express written contract, which requires MGAptove resulting damage from a breach of the
“regularly scheduled” provisioriails as a matter of law.

MGA'’s final counterclaim against Viacomfier breach of the implied covenant of good
faith and fair dealing. MGA argues that Viacomigported failure to “support” the Lalaloopsy

television program breached the Co-Fi Agreetsamplied covenant of good faith and fair
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dealing. The implied covenant of good faith daid dealing “exists merely to prevent one
contracting party from unfairly @istrating the other party’s righd receive the benefits of the
agreement actually madeSuz v. Bechtel Nat. Inc24 Cal. 4th 317, 349-5@000). It does not

impose substantive duties or limits on the carting parties beyond those incorporated in the

specific terms of their agreemefd. Viacom correctly argues that the Co-Fi Agreement contgins

no terms that impose on Viacom any promoél obligations. Accordingly, MGA was not
deprived of any entractual benefit.

MGA also argues that Viacom put its ovterests above MGA'’s and “devoted more

resources to its [other shows] than to LalalggpBkt. 71 at 9, 22. But again, nothing in the Cg
Agreement required Viacom to treat Lalaloopsy dyaat it did other Viacom shows. And ever
there were an implied obligation to promotddlaopsy, the record thoroughly establishes that
Viacom broadcasted promotional advertisiiagnched an online campaign for the program,
broadcasted “specials” related to the seriestmvibted a dedicated segment of its website to th
program. Dkt. 52-13 at 1 9-13. Théare, even when viewed inghight most favorable to MGA,
there is no genuine issue of nraaéfact as to whether Viacobreached the implied covenant of
good faith and fair dealing. The overwhelmingdewmce establishes that Viacom substantially
performed its obligations under the Co-Fi Agresm) and thus, MGA was unentitled to withhold
its $3.5 million minimum-payment guarantee.

Viacom and MGA had a valid contract.a¢om performed its obligation under it, MGA

failed to pay, and Viacom was damaged as a result. Therefore, MGA breached the Co-Fi

Agreement. Accordingly, Viacom is entitled tonsenary judgment on its first claim for relief. The

parties are directed to filalditional briefing as to the amouowed by Defendant MGA under the

Co-Fi Agreement.
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IT ISHEREBY ORDERED that Defendant’s Partial Mion for Summary Judgment or
Viacom’s Second Claim for Relief is DENIED. (Dkt. No. 29).

IT ISFURTHER ORDERED that Plaintiff’'s Motionfor Summary Judgment is
GRANTED. (Dkt. No. 52).
Dated: July 18, 2016. )

MANUEL L. REAL
UNITED STATES DISTRICT JUDGE
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