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United States District Court
Central DBigtrict of California

PACKAGING SYSTEMS, INC. CaseNe 2:16-cv-0912 FODW(JPRX

Raintiff,
ORDER GRANTING IN PART AND
V. DENYING IN PART DEFENDANTS’

MOTION TO DISMISS [ 13]
PRGDESOTO INTERNATIONAL, INC.
and PPG INDUSTRIES, INC.

Defendants

.  INTRODUCTION

This is an antitrust actioimnvolving competitors inthe aerospace seala
industry. Defendants PRDBesoto International, Inc. and PPG Industries, |
(collectively “‘PPG) manufacture and distribute aerospace sealant for use in mi
and commercial aircraft. Plaintiff Packaging Systems, Inc. purchases who
guantities of aerospace sealant flBRPG repackageshe sealaninto specialinjection
kits, and sells the kiten the retail market (usually to aircraft maintenance compan
In August 2016,PPGissued a memo stating that the repackaging of its aerog
sealant for the purposes of resaigs prohibitedand that it wouldstopselling sealant
to any reseller that violated this prohibitio®laintiff subsequently filed this actior
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alleging myriad violations of state and federal antitrust and unfair competition laws

PPGhas moved to dismiss Plaintiff's complaint. (ECF No. 1&Qr the reasons
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discussed below, the CORANTS IN PART andDENIES IN PART its Motion
. BACKGROUND

A. Uses ofAerospace Sealant

PPG manufactures ardistributes aerospace sealanSe¢First Am. Compl.
(“FAC™) 1 29, ECF No. 11.) Aerospace sealaritasa variety ofuseson aircratft,
including sealing fuel tanks, smoothing surfacaed preventingnoisture intrusion.
(Id. 113.) Moreover, a8 one cammagine aerospace sealantustbe able tavithstand
a number of harsh environmentanditions such aswide variations intemperature
and pressuranclement weather, ultraviolet light, noise, vibration, abrasion, mois
fatigue, and high forces. [d.) Because of thisaircraft manufacturergssue
stringent specification®r anyaerospace sealansed on their aircrafand maintain a
list of qualified products that meet thasguirements (Id. 1117-18.) To land on g
manufacturer’s qualified product list (“QPL"), the sealant must pass rigorous test
either WrightPatterson Air Force Base or the Federal Aviation Administratidah.
118.) Endusers of aerospace seatantsually aircraft maintenance compariesill
virtually never use noQPL sealant for obvious safety and liability reasoid.) (

Aerospace sealant comes from the manufacaseeparatpastegshat must be
mixed togetherprior to use (Id. 115-16.) Once mixed, liere is a relatively shoi
window in whichthe mixturecan be applied to the aircraftsometimes as short g
halfanhour. (d.) After the mixture’s‘working time” has passe@nyexcess mixture
Is unusable and must be disald (Id. § 15) Endusers can mix sealapither by
manually mixing thgaster by usingan injection kit (Id. 116.) An njectionkit is
a disposablesyringelike tool that storesthe pastesin separate compartments a
mixes them together whats plungeris depressed (Id. 116, 38) Not only do
injection kitssimplify the mixing process, they reduaaste by mixing only thexact
amountof sealanneededor one sitting (See id. However, filling kits with sealant

! After considering the papers filed in connection with the Motion, the Court deemed ttke
appropriate for decision without oral argument. Fed. R. Civ. P. 78(b); C.D. Cal. L.R. 7-15.
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Is itself a difficult and labofintensive processand thusend-userstend to prefer
purchasing the kits pridled. (Id. 42.)
B. Production of Aerospace Sealant

Plaintiff alleges thathe production ofaerospace sealam its own unique
market (Id. 1921-28)% That is, there are no adequate substitutes for-gplroved
aerospace sealants becatlsproperties of aerospace sealarg unique to the neec
of aircrafts and becausaerospacsealanimust undergo rigorous testing not requir
of nonaircraft sealants (Id. 1121-22.) Pricing for aerospace sealansstherefore
highly inelastic. Id. 1126-28.)

PPG produces @ 90% of the aerospace sealaranufactured and used in the

United States. Id. 129) According toPlaintiff, PPGis able tomaintainsuchmarket
dominancdor two reasons First, high barriers to entry prevent neampetitorsrom

enteringthe market. Ifl. 131.) These barriersnclude “hundreds of millions of
dollars” in startup costs, long delays in prafgalization, entrenched distributig
networks among preexisting producerand intellectual property heldybsuch
producers coveringritical production processegld.) Second, PPG has consolidat
its power in the market by continuously acquirmitper companies the aerospacs
sealant industry and tlgeeneralaerospace industryincluding SEMCO, which isme

of the twomain manufacturers of injectidkits.® (Id. §34-35, 38-39.). This makes
PPG a “onestop shop” for all aerospace products, thus discouraging custnmars
shopping around for any oparticularproduct. (Id. 135.)

2 Plaintiff also alleges that the U.S. market for production of aerospaleatseis distinct from
the foreign production market. (Compl28.) Aerospace sealant manufacturing originated in
United States, and all major companies and agencies rdspofts certifying compliance with
aircraft specifications (e.g., Boeing, WrigRatterson AFB, and the FAA) are based in the Un
States. Id.) Thus, Plaintiff alleges, manufacturers that have facilities and persontied United
Stateshavea signficant advantage over international manufacturers in obtaining the nece$dary
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approval for their sealants.ld() Moreover, the costs and delays associated with internatjonal

shipping of aerospace sealant “fatally disadvantages” international seeanofacturers viga-vis
domestic manufacturersld()
% The other being Techonld( 1138, 39.)




C. Distribution of Aerospace Sealant

PPG sells sealantin both wholesale and retaquantities (Id. 11, 36.)
Generally, resellers buy wholesale quantities of sealant from PPG to sell at reta
to endusers usually after repackaging the sealant into injectios Kitd. 1136, 40)
PPG also sells retail quantitie$ sealantdirectly to enedusers, including sealar
packaged into injection kits(ld. 1151-53.) PPG uses “application support cente
(“ASCs”) to package its sealant(ld. 153.) These ASCs used to be independ
repackaging companies before P&guired them.(ld. §51.) According to Plaintiff,
PPG’s ASCscontinue to use the same repackaging procedure that they did pi
being acquired(ld. 153.)

Plaintiff has been a sealant repackami resellesince 1976.(Id. 140.) Like
other resellersPlaintiff purchase sealant wholesaldéom PPG,purchass injection
kits fromeither SEMCO or Techofills the kits with sealantandsellsthemreadyto-
use to theenduser. [d.) Thus, Plaintiff competes with PPG tine retail distribution
market. (d. 1151-53.) Plaintiff alleges thatt has a competitive edge ovePG and
other resellersin this market because it (1) maintairess substantial and varie
inventory ofrepackagedealants and2) providesendusers withsuperiorcustomer
service. [d. 114142.) Plaintiff currently generates approximately $10 million
annual revenue fromesellingPPG’s sealants.ld. 140.)

Over the yearsPPG hasittemptedo bluntcompetitionin the retail distribution
market. This includes: (Xexpressing ar interest on more than one occasiam
acquiring Plaintiffand turning it intoan ASC (id. 158); (2) telling endusers most
notably in 2001 and 2012hat Plaintiff and other neRPG resellers were ndg
authorized torepackagePPG sealanteven thoughat that timePPG had nopolicy
againstrepackagindid. 111, 59); and(3) increasing th@erunit price ofsealantsold
in bulk quantityat a faster ratthanthe perunit price of sealant sold in retail quantit
which was againshdustrynorm (id. §60).
111
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D. PPG’s Repackaging Prohibition

In August 2016, PPGent a memo to all of its sealant resellers and distribufors,

wherein it “confirm[ed]PPG poky” prohibiting the repackaging of its sealants
anyone other than PPG or ASCs (Id. 145, Ex. A.) PPG stated that this policy w
necessary to ensure the sealant’s quality forumeals, and that it would refuse to s
sealanto any reseller that violated thmlicy. (Id.) Plaintiff requested clarificatior
from PPG on the policy, including the reason for the policy and whé&taantiff

could “correct [its] business operations” to alleviate PPG’s concetdsat(Ex. B.)
PPG declined tgive a direct answer(ld.)

Plaintiff alleges thathe quality control rationale is simply pretext, and that {

real reason for this policy is to eliminate the increasingly successful competitian

retail market from noiPPGreselles. (Id. 153.) Plaintiff contends that there is no

safety advantage to keeping repackagingaonse at PPG, as evidenced by the
thatits ASCs follow the exact same repackaging procedure that they did beforg
acquired themand the fact that there were “no significant quality issues” assoc
with repackaging in the many decades thstiernalrepackaging had been aroun
(Id.) Moreover, gven PPG’svirtual monopoly in the production market, Plaint
contends thathis new policy will allow PPG to monopolize the retail distributic
market as weland in fact has already “vastly reducetié amount of repackage
aerospace sealant sales by both Plaintiff and aothePPGrepackagers. Id. 146.)
Plaintiff filed this action soon thereafter.
E. First Amended Complaint

In its First Amended Complaint, Plaintiff asserts the following claims:
monopolization in violation of the Sherman Act, 15 U.S.Q2; §2) attempted
monopolization in violation of the Sherman Act, 15 U.S.@; §) tying in violation
of the Sherman A¢ 15 U.S.C. 88, 2, 4; (4) tying in violation othe California
Cartwright Act, Cal. Bus. & ProfCode 881672Q 16727, (5) intentional interferenc
with prospective economic advantage; (6) secret unearned discounts in violaitien
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California Unfair Practices Act, Cal. Bus. & Prof. Codel®045; and (7) unfai

competition in violation othe CaliforniaUnfair Competition Law, Cal. Bus. & Prof.

Code 817200 (ECF No. 11.) PPG has moved to dismiss all of Plaintiff's clai
(ECF No. 13.) That Motiors now before the Court for decision.
lll.  LEGAL STANDARD
A court may dismiss a complaint for lack of a cognizable legal theor
insufficient facts pleaded to support an otherwise cognizable legal theory.RF

Civ. P. 12(b)(6);Balistreri v. Pacifica Pate Dep’t 901 F.2d 696, 699 (9th Cir.

1990). To survive a dismissal motion, the complaint must “contain sufficient fa
matter, accepted as true, to state a claim to relief that is plausible ortdts
Ashcroft v. Igbal556 U.S. 662, 678 (200Bell Atl. Corp. v. Twomb\550 U.S. 544,
555 (2007). The determination whether a complaint satisfies the plausibility sta
is a “contexispecific task that requires the reviewing court to draw on its jud
experience and common senségbal, 556U.S. at 679. A court is generally limite
to the pleadings and must construe all “factual allegations set forth in the com
... as true and... in the light most favorable” to the plaintiffLee v. City of Log
Angeles 250 F.3d 668, 688 (9th 1Ci2001). But a court need not blindly accg
conclusory allegations, unwarranted deductions of fact, and unreasonable irsfe
Sprewell v. Golden State Warrioi266 F.3d 979, 988 (9th Cir. 2001he ®urt must
grantthe plaintiffleave to amend there is any possibility that amendment could ¢
the deficiencies, even if the plaintiff fails to request such leavepez v. Smith203
F.3d 1122, 1130 (9th Cir. 200@n banc).
V. DISCUSSION
A.  Monopolization and Attempted Monopolization
PPG argueshat Plaintiffs monopolization and attempted moolgation

claims fail because Plaintiff does not (and cannot) allege that PPG has an a

duty to deal with Plaintiff at all, let alone on terfavorable to its business mode

The Court disagrees.
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The Sherman Act makes it unlawful for any person to “monopolaepttempt
to monopolize . .any part of the trade or commerce among the several States, @

r wit

foreign nations 15 U.S.C.§ 2 Monopolization and attempted monopolizatipn

claims requre the plaintiff to establish, among other things, that the defen

dant

engaged ingredatory or anticompetitive condticthe mere possession of (or attenpt

to attain) monopoly power is alone insufficiedtnage Tech. Servs., Inc. v. Eastman

Kodak Co, 15 F.3d 1195, 1202 (9th Cir. 199Aerizon Commc'ns Inc. v. Layw

Offices of Curtis V. Trinko, LLP540 U.S. 398, 407 (2004) Indeed, “[t] he
opportunity to charge monopoly pricest least for a short periedis what attracts
‘business acumenih the first place; it induces risk taking that produgesvation
and economic growth. Trinko, 540 U.S.at 407. Thus monopoly poweitself is
actuallyan “important element of the freearket system.”ld. The Ninth Circuit has
also noted that monopolies obtained through competitive superioritgallgsal

“efficient monopolies”) benefit consumers through lower prices, whereas monopolie

resulting from predatory conduct tend to lead to higher prices and thus

consumers (“inefficient monopolies”)Alaska Airlines, Inc. v. United Airlines, Inc.

948 F.2d 536, 5449 (9th Cir. 1991)
Anticompetitive conduds broadly define@s ‘behavior that tends to impair th

harr

e

opportunities of rivals and either does not further competition on the merits csapes

in an unnecessarily restrictive wayCascade Health Sols. v. PeaceHea8h5 F.3d

883, 894 (9th Cir. 2008(citing Aspen Skiing Co. v. Aspen Highlands Skiing Gorp.

472 U.S. 585, 605.32(1985). Refusing to deal with a competitor (or limiting the

terms on which one will deal with a competitor) is generally not considered

anticompetitive becausat has long been the general rule thamisinesses are free |
choose the parties with whom they will deal, as well as the prices, tamds
condtions ofthat dealing. Pac.Bell Tel. Co. v. Linkline Commms, Inc, 555 U.S.
438, 448 (2009)see also United States v. Colgate & &560 U.S. 300, 307 (191,9)
Aspen Skiing Cp472 U.Sat605 Trinko, 540 U.Sat 408 This rule, howevels not

o



absolute Lorain Journal Co. v. United State842 U.S. 143, 155 (1951Aspen
Skiing Co, 472 U.Sat 605 Trinko, 540 U.Sat 408. “If a firm has beerattempting

to exclude rivals on some basis other than efficiénityis fair to characterize it$

behavior as predatofy Aspen Skiing Cp472 U.S.at 605 (quoting R. Bork, The
Antitrust Paradox 138 (1978)¥ee alscdEastman Kodak Co. v. Image Tech. Ser
Inc., 504 U.S. 451483 n.32(1992)(there must belégitimatecompetitive reasons fo
the refusalto deal]”). “The leadingSupreme Courttase for § 2 liability based o
refusal to cooperate with a rival. . is Aspen Skiing a casethat the Courthas

characterizeas a “limited exceptionto the refusato-dealrule that is “at or near the

outer boundary of g liability.” Trinko, 540 U.S.at 408" In Aspen Skiingthe
defendant controlled three of four ski mountams particular areaand the plaintiff
controlled the remainingountain For years, the two companies had jointly issy
all-mountain ski passes and divided the prafitsongthemselves.After the plaintiff
refused the defendant’'s demand that it accept a lower percentage of profits fr
joint ski pass, the defendant stopped participating in the joint pass. The plaintif
to recreate the joint pass on its own by purchasing tickets from the defendaai g
price and givingthem to its customers, but the defendant refused to htmese
tickets. Aspen Skng, 472 U.S. at 5805.

The Supreme Court held that this constitidacénticompetitiverefusal to deal
The Court inTrinko identified three facts from\spen Skiinghat were critical to
establishing liability First, the defendant terminated @ior profitable course of
dealing with the plaintiff (i.e., the joint athountain ski pass Trinko, 540 U.S.at
409. Secondthe defendanin effectrefused to sell sKift tickets to plaintiff at even

* PPG argues that aftdirinko, Aspen Skiings the only exception to the nduty-to-deal rule.
Plaintiff argues that it is not the only exception, and that the Supreme Cowgsgea Skiingases
recognizing & liability for refusals to deatmost notablyEastman Kodaland Otter Tail—retain
vitality. While Trinko contains some language supporting PPG’s posisiea,supraTrinko never
expressly overided eitherEastman Kodalr Otter Tail. Moreover, PPG does not identify, and t
Court cannot find, any cases expressly holding that these two cases arege&o doad law.
However, because the Court concludes Asien Skiinglausibly applies here, ¢hCourt declines
to definitely resolve this dispute now.
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retail price. Id. Thes two factssuggested that the defenddaid “ elected to forgo
these shoftun benefits because it was more interested in reducing competitio
over the long run by harming its smaller competitoid: (quotingAspen Skiing472

U.S. at 608).Third, the prodict that the defendant was refusing to sell to the plai
was one that it wasalreadyselling to other customersld. at 409-10. Thisfact

ensure thatremedying the alleged antitrust violation would not reqthee Gurt to

createfrom scratchthe tems on which the defendant must deal with the plaiaaTf
task which courts are generally-dfuipped to handle.Instead, the Gurt could

simply order the defendant to deal with the plaintiff on the same termsdas

everybody else.See id.at 408 see alsaMetroNet Servs. Corp. v. Qwest Cor83

F.3d 1124, 1133 (9th Cir. 2003)

Drawing all inference in Plaintiff's favor, the Court concludes thdtig case
plausibly fits within the Aspen Skiingexception First, PPG terminated a prid
profitable course of dealing with Plaintiff. Plaintiff has been a reseller of Esre:
sealant since 1976 and hapackaged®PG’s aerospace sealdnt resalesince at
least 2001. PPG knew that Plaintiff repackagedséalant yet besides making
periodic comments to Plaintiff’'s customers that Plaintiff was not supposad $g
PPG tookno real steps to prevent Plaintiff from repackagfhdrhis tacit acceptanct
of Plaintiff's repackaging is in principle no differembi the joint venture at issue
Aspen Skiingin both cases, the partiggmowingly and voluntarilyparticipated ina
(presumably profitablegourse ofdealingwith each othefor years SeeTrinko, 540
U.S. at 409 (a voluntary course of dealing is “presumably profitable” for
participants);Aspen Skiing472 U.S.at 604 n.31 (fn any business, patterns

®> Neither the Supreme Court nor the Ninth Circuit has expressly stated (asuggeésts) that
these three facts are indispensable elementallog2 claims arising from a refusal to deal,
Nonethegss, because Plaintiff's clagthereareanalogous tAspen Skiingn all three grounds, thg
Court need not resolve thiefinitively.

® Although PPG suggests that the comments it made to Plaintiff's customers iscevidanit
always prohibited repackaging, this is not the only inference that can be doawsuch evidence
Indeed, Plaintiff directly alleges that PPG had no policy against repackasfiorg August 2016.
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distribution develop over time; these may reasonably be thought to be morenef
than alternativepatterns of distribution that do not develdbgcitations omitted)).
And like Aspen SkiingPPG’s abrupt decision to end this course of deauggests
that it was willing to sacrifice shotterm profits for the possibility of chargin
inefficient monojply pricesin the long run

Second, PPG is apparently refusing to sell to Plaintifé\an retail value
sealant that can be repackaged for resdlbat is PPG iswilling to sell sealant to
endusers at a particular price but will not dbé same seantto resellersatthe same

price—or at any price. While PPG no doubbelievesthat these are two disting

products (i.e., sealant vs. sealant that can be repackaged fo), irekafaiff makes al
plausible case that tlseipposedlynique risks associated with exterrgbackaging—
which PPG uses to justify its refusal to sell the lattdo notactually exist For
instance, Plaintiff alleges thd®PG’s ASCs follow the exact same repackagif
procedure that they did befoRPG acquiredhem thus showing that there is nothir
uniqudy safeabout PPG’s internal repackaging procedurbésdeed,PPG tolerated

repackaging by Plaintiff and others farrleast 15 yeaisefore August 2016, allegedly

without incident’ These facts are suffigieat the pleading stage to show that ther
no real distinction between repackageable and-repackageable sealant. Andce
that distinction is removeffom the equation, all that is left is PPG’s bare refusa
sell sealant—even at retail price-to Plaintiff. Such conduct, if true, “reveal[s]
distinctly anticompetitive berit Trinko, 540 U.Sat409.

Finally, like Aspen SkiingPPG sells wholesale quantities of sealant to-r
repackaging resellers and other bplikchasers of sealant. PPG alstuntarily sold
sealant to repackagers on the same terms as it didepankagersor years. Thus,
the Court will not have taevelop from scratch the terms and conditions on wik

" Although Plaintiff does not point to it, the Court finds tf®Gs refusalto discuss with

Plaintiff either theproblems purportedlgaused by external repackagingvanat steps could be

takento avoid such problemalsoadds to the inference that PPG had an anticompetitive moti
implementing its antrepackaging policy
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PPG must sell sealant to Plaintiff in orderremedythe refusal todeal it simply
needs to order PPG to deal with Plaintiff on the same terms as it does
repackagersTrinko, 540 U.S. at 410.

For these reasons, Plaintiff's monopolization and attempted monopoliz
claims survive—for now.
B. Tying

PPG argueshat Plaintiff does not satisfy any of the elements of a tying cl
under either the Sherman Act or California’s Cartwright Act.

“A tying arrangement is a device used by a seller with market power ir
product market to extend its market power to a disgmmotuct market. Cascade
Health, 515 F.3dat912 “To accomplish this objective, the seller conditions the

nol

atiol

1 oNn

sale

of one product (the tying product) on the buyer’s purchase of a second product (tl

tied product). Tying arrangements are forbidden on the theory that, if the selle
market power over the tying product, the seller can leverage this market
through tying arrangements to exclude other sellers of the tied proddc{citations
and footnotes omitted).

“Both Section 1 [of the Sherma#ct] and the Cartwright Act probit illegal
tying arrangements,andthe elements of a 8 tying claim for the most parhirror
that of the Cartwright Act.RealPage, Inc. v. Yardi Sys., In852 F. Supp. 2d 1215
1222 (C.D. Cal. 2012)*“ For a tying claim to suffer per se condemnation, a plaif
must prove: (1) that the defendant tied together the sale of two distinct prodd
services; (2) that the defendant possesses enough economic power in the tying
market to coerce its customers imiorchasing the tied product; and (3) that the ty
arrangement affects a ‘not insubstantial volume of commerce’ in the tied pr

market” RickMik Enterprises, Inc. v. Equilon Enterprises LL%32 F.3d 963, 971

(9th Cir. 2008)quotingCascade Hedlit 515 F.3dat 913)°

8 Plaintiff does not rely on a rulef-reason analysis for its tying clainSee generally Cty. o
Tuolumne v. Sonora Cmty. Hosp36 F.3d 1148, 1157 (9th Cir. 2001) (“Tying can be eithmrase
violation or a violation under the rule of reason.”).
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1. Defining the Tied Product Market

Plaintiff alleges thatthe tying product is[alerospace sealant[Jandthat the
tied product isend-user packaging (Compl. 1164, 65.) PPG argues that Plaintiff’;
tying claim must be dismissed because it has not defined the product market fo
user packaginy). PPG also argues that sealdinga liquid or pastemustalways be
sold in some sort of container or packaging, and thssalant and “endser
packaging” do not qualify as distinct products. In its Opposition, Plaintiff appes
narrow the tied product to injection kits (rather tlaflrsealant packaging intended f
purchase or use by the enser), and argues thtte historical practiceof external
repackaging shows that injection kits and sealant are indeed distinct products.

An antitrust complaint must define the relevant market for both the t
product and the tied producsidibe v. Sutter Health F. Supp. 3d160, 1176 (N.D.
Cal. 2013)(tied and tying product)in re Webkinz Antitrust Litig.695 F. Supp. 2d

987, 993 (N.D. Cal. 201@}ied product);Newcal Indus., Inc. v. Ikon Office Solutign

513 F.3d 1038, 1045 (9th Cir. 2008ying product). “The definition of an antitrus
‘relevant marketis typically a factual rather than a legal inquiry, but certain Ig
principlesgovern the definitiori. Apple Inc. v. Bystar Corp, 586 F. Supp. 2d 119(
1196 (N.D. Cal. 2008) (citindNewcal Indus.513 F.3dat 1045). A product marke
comprises“products that have reasonable interchangeability for the purpose
which they are producedprice, use and qualities considefedUnited States v. H.

du Pont de Nemours & Cp351 U.S. 377, 406 (19563ee alsaBrown Shoe Co. v
United States370 U.S. 294, 325 (1962)The outer boundaries of a product marl
are determined by the reasonable interchangeability of use or theelastssity of
demand between the product itself and substitutes for itPursuantd these
guidelines,“the relevant market must includéhe group or groups of sellers ¢
producers who have actual or potential ability to deprive each other of signi
levels of business. Newcal Indus.513 F.3d at 1045 (quotinthurman Indus., Inc
v. Pay’N Pak Stores, Inc875 F.2d 1369, 1374 (9th Cit989). Accordingly, a
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complaint should be dismissed under Rule 12(b)(6) only whidre complaints

‘relevant markétdefinition is facially unsustainabfe. Newcal Indus.513 F.3d at
1045 Such d‘facially unsustainabferelevant market definition may include cas
where“the plaintiff fails to define its proposed relevant market with reference t¢
rule of reasonable interchangeability and cmssticity of demand, or alleges
propced relevant market that clearly does not encompass all interchang
substitute products even when all factual inferences are granted in priatvior’

Colonial Med. Group, Inc. v. Catholic Healthcare,Wo. C-09-2192 MMC, 2010

WL 2108123, at *3(N.D. Cal. May 25, 2010) (quotinQueen City Pizza, Inc. V.

Domings Pizza, InG.124 F.3d 430, 436 (3d Cir. 1997)).
The Court agrees with PPG that Plaintiff has failed to adequately define th
product market.While Plaintiff identifies the tied product as “ender packaging,” if

is unclear what products this might encompass. The only type of-u%erd

packaging” that Plaintifidentifies (in either its complainor its opposition to this
motion) is injection kits, but it is not clear if this ignply one example of “endser
packaging” or if injection kits constitute the entire universe of “eser packaging.’

As PPG points out, common sense would suggest thaisard can obtain sealants|i

other types of packagirgindeed, the sealant must agat the eneliser’s doorstem
sometype of container if not injection kits. These ambiguities make Plaintiff's ma
definition unsustainable on its face, and thusmissal with leave to amends
appropriate.

2.  Coercion

PPG initially argus that PPGdid not coercaesellersto purchaséend-user
packaging” along with the sealahecause PPG must sell sealant to-esels insome
sort of packaging. In opposn, Plaintiff appears to limthe tied product to injectior
kits only, and arguethat PPG’santirepackaging policyorcesresellers to purchas
sealant and injection kits together when previously they did not havePieG
responds thaPlaintiff cannot allege a tie between sealant and injectionekiter,
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because Plaintiff admits thét can still purchasethe two separatelydespite PPG’s
policy. Assuming (without deciding) that the tied product is limited to injection
and that such kits constitute a distinct product market for antitrust purpessspra
the Court agrees with Plaintiff.

There are two aspects to the coercion element. First, the seller mus
market power in the tying productll. Tool Works Inc. v. Indep. Ink, InG47 U.S.
28, 46 (2006); Jefferson Par. Hosp. Dist. No. 2 vyde 466 U.S. 2, 17 (1984)
Without such power, the seller has no leverage to force buyers to purchamseal t
product from it at a (potentially) supracompetitive price; the buyer will sin
purchase the tying product from another seller, leaving hinedree to shop aroun
for a competitive price for the tied produckeeU.S. Steel Corp. v. Fortner Enger
Inc., 429 U.S. 610, 620 (197 7)efferson Par.466 U.S. at 17. But when “the selkey
share of the market is high, or when the seller offers a unique product that comyg
are not able to offer,. .the likelihood that market power exists and is being use
restrain competition in [the tied product] market is sufficient to make sge
condemnatioifiof the tie]appropriate’ Jefferson Par.466 U.S. at 17.

Second,the plaintiff must show thatthe defendant went beyond persuas
and coerced or forced its customer to buy the tied product in order to obtain thg
product” Paladn Assocs., Inc. v. Montana Power C828 F.3d 1145, 1159 (9th Ci
2003) While an express refusal to sell the tying product without the tied prc
obviously constitutes coerciobatagate, Inc. v. Hewle®ackard Co,. 60 F.3d 1421,
1426 (9th Cir.1995);see also N. Pac. Ry. Co. v. United StaB&6 U.S. 1, 7 (1958
(contractual obligation to purchase tied prodgctoercive, “tying conditions need
not be spelled out in express contractual tetongall within the Sherman A’
prohibitions” Aerotec Intl, Inc. v. Honeywell Init’ Inc., 836 F.3d 1171, 1179 (9t
Cir. 2016) “A showing of an onerous effect on an appreciable number of b
coupled with a demonstration of sufficient economic power in the tying mark
sufficient to demonstrateoercion? Moore v. James H. Matthews & C&50 F.2d
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1207, 1217 (9th Cir. 1977¥%ee alsoCascade Health515 F.3dat 914 (refusing to
give a buyer a substantial discount on the tying product unless they buy th
product can be coercive). When a defndant adopts a policy that makes
unreasonably difficult or costly to buy the tying product (over which the defendar
market power) without buying the tied product from the defehdiaiforces’ buyers
to buy the tied product from the defendant and not from competit@sllins Inkjet
Corp. v. Eastman Kodak Gd/81 F.3d 264, 272 (6th C2015, cert. dismissedl 36
S. Ct. 498 (2015)

There isno disputethat PPG possess immense—indeed, monopolistie-
power in the tying product market. PPG produces over 90% of aerospace
manufactured in the United States, and thus has significant leverage over its cus
to dictate the terms on which they must purchase seadlaoiteover the factsn the
complaint plausibly show that PP& antirepackaging policycoercesresellers to
purchase injection kitsvith the sealant Resellers flourish in the retail distributig
market in large part because they satisfy theus®s’'s need for ne-filled injection
kits. Due to PPG’s antiepackaging policyhowever,the only way for resellers tq
continue supplying endsers with injection kitprefilled with PPG sealant i buy
the kits prefilled from PPGitseli—which obviously entails purchasingboth the
sealant andhe kit from PPG.While PPG theoretically continues sell sealant and
kits separatelyto resellers its antirepackaging policymakes those separately
purchasedkits useless This is sufficient to demonstrate coercionthe pleading
stage.

3. Harm to Competition

PPG argues that Plaintiff has failed to allege harm to competition in the
product markespecifically Plaintiff responds that it hagenerallyalleged harm to
competition in the retail distributiomarketfor aerospace sealardnd suggestthat
this is enough to statetying claim. Plaintiff is incorrect.

“The injury caused by amlawful tying arrangement is ‘reduced competition
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the market for the tied produtt. Blough v. Holland Realty, th 574 F.3d 1084, 108
(9th Cir. 2009)(quoting RickMik Enters, 532 F.3dat 971). “Thus, the inquiry is
‘whether a total amount of business, substantial enough in terms ofvidllare so
as not to be merelge minimisis foreclosed to competitors biye tie?” Id. (Quoting
Fortner Enters., Inc. v. U.S. Steel Cqrp94 U.S. 495, 501 (1969))[A] plaintiff
must allege and ultimately prove facts showing a significant negative impa
competition in the tied product marKet Sidibe 4 F. Supp. 3dat 1179 (internal
quotation marks omittgd

Here, Plaintiff does not point to any allegations in its complaint demonstr
harm to competition in the purchase or sale of injection dpecifically Plaintiff
instead discusses at length the general haroonapetitionin the retail distribution
marketbased orthe substantial reduction in the number of companies able to
competitivelypricedpredilled injection kitsto endusers To the extenthat there is
plausible link between reduced competition in the retail distribution market

reduced competition in the injection kit market, Plaintiff fails to spell it out ireeith

its complaint or its oppositionThe Court therefore dismiss#te tying claimsunder
§ 2 and Section 16720ith leave to amend to cure this defect.
C. Secret Unearned Discounts

In additionto its monopoly and tying claims, Plaintiff alleges that PPG ¢
secret discountso its customers that were not offered to Plaintiff. Plaintiff alle
that PPG maintains a public list price for all of its products, and that all “re
customers” (including Plaintiff) currently receive a 5% discount from thepfise.
(Compl. 187.) PPG publicly stated that it doe®t otherwise price discriminat
amongits customersbut according to PlaintiffPPGsecretly providednuch bigger

® Plaintiff need not establish such harm for its claim under California BuseRfessions
Code section 16727 as long as it can establish that PPG had the requisite market poviginm
market. Morrison v. Viacom, In¢.66 Cal. App. 4th 534, 542 (28); Classen v. Wellerl45 Cal.
App. 3d 27, 37 (1983). However, Plaintiff does need to establish such harm for both its S
Act claim and its claim under Section 1672@orrison, 66 Cal. App. 4th at 54Belton v. Comcasit
Cable Holdings, LLC151 Cal. App. 4th 1224, 1234 (2007).
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discounts taothercustomers thatdid not present a competitive threat to PPGI4. (
1987, 89,93.) Plaintiff gives three examples of discoymsvided to other customer
that were fann excess of the 5% “regular customer” discount available to Plail
(Id. 990-92.) These discounts harmed Plaintiff by (1) enabling resellers
received thaliscounts to “underbid Plaintiff for sales,” and (2) enabling PPG to
away Plaintiffs customerdy selling products to them at a loweicethanwhat PPG
would even sell tdlaintiff (let alonethe price Plaintiff couldesell them gt (ld.
194.) PPGs purpose in giving these discounigs to“undermin[e] competitive
discipline in the market for the distribution of aerospace sealantk.Y 45.)

PPG argues that Plaintiff has not established any element of a claim for
unearned discounts. California’s Unfair Practices Act proscribes Hg secret
payment or allowance af. . unearned discounts, whether in the form of money
otherwise,. .. to the injury of a competitor and where such payment or allow;
tends to destroy competitionCal. Bus. & Prof. Code 8§ 17045Thus, as relevant tg
this case, there are three elements to a violation abselt045. First, theremust be
a ‘secret’allowance of an ‘unearnedliscount. Second, there must be ‘injurjo a
competitor. Third, the allowance must tend to destroy competitiodiesel Elec.
Sales & Serv., Inc. v. Marco Marine San Diego, ,Ifi& Cal. App. 4th 202, 21]
(1993) Section 17045 must be “liberally construed” in order to “foster and encol
competition[] by prohibitingunfair, dishonest, deceptive, destructive, fraudulent
discriminatory practices.'ld. (citing Cal. Bus. & Prof. Code&1700102).

1. Tending to Destroy Competition

PPG first argues that Plaintiff has not allegey injury to competitior—e.g.,
“that rellers have been forced to exit the market or that prices have increzaadl’

thus does not satisfy this elemeriMot. at 17.) The Court disagrees. Plaintiff nee
not allege that PPG’s secret discoundésvealready destroyed competition; Plaintiff

needonly show that the discounts “tghtito destroy competition.SeeDiesel Elec.
16 Cal. App. 4that 213 Indeed, tvhere one competitor is given a major prici
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advantage over another competitor, such pricing discrimination has an in
tendency to d&roy competitiorf Id. at 213-14; seeW. Pac. Kraft, Inc. v. Duro Bag
Mfg. Co, 794 F. Supp. 2d 1087, 1091 (C.D. Cal. 20@Elegation that competito
enjoyed a “major pricing advantage” is sufficient to show harm to competitos)

Class Vending, nc. v. Hershey Cp.No. CV1501188MWFFFMX, 2015 WL

12426155, at *6 (C.D. Cal. July 28, 2015ame)'° Here, Plaintiff alleges thét was
PPG’s biggest competitor in the retail distribution mark@&@ffering discounts to
Plaintiff's competitors andcustomersnot offered to Plaintiffhas a tendency tg
substantially reduce Plaintiff's customer base.velOthe long run, this will puf
Plaintiff out of business. And once PPG loses its biggest competitor in the
distribution marketPPG will be fregor at least more free than itm®w) to charge
supracompetitive pricef®r sealant to endsers. Plaintiff has therefore demonstra
that PPG’s price discrimination has a tendeiaclyarm competition.

2. Injury to a Competitor

PPG next argues that Plaintiff has not adequately alleged that it suffere
injury as a result of the discounts. The Cagaindisagrees.To satisfy this element
the plaintiff “must allege a loss that flows from an anticompetitive aspect or effe
the defendans behavior Church & Dwight Co. v. Mayer Labs., IndNo. G10-
4429 EMC, 2011 WL 1225912, at *17 (N.D. Cal. Apr. 1, 20g@ddernal quotation
marks omitted)see alsdVN. Pac. Kraft 794 F. Supp. 2dt 1091 (injury sufficiently
alleged where complaint stated thas ‘@result of thésecret]rebatef] virtually all of
Plaintiff WPK’s major customers began buying paper products dirdotign
Defendant Duro,” that the plaintiff “tried, and failed, to obtain an alternate sour
supply for its products, and that the plaintiff “was effectively run out of busirassa
result of Defendant Duro’s discriminatory pricing Here, PPG’s discountdlowed
Plaintiff's competitors to lure away its customers by afigrthem lower prices tha

19 Although the discounts iDiesel Electri¢c Western Pacific KraftandFirst Class Vendindnad
also already destroyed competition, those cases nonetheless make cleage tthatrtminatory
pricing alone was sufficient t@ssfy this element.
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Plaintiff could afford to offer and alsocaused Plaintiff's customers to purchg

products directly from PPG instead of Plaintiff. (Comp®24Y) Contrary to PPG’s

arguments, this is not simply a formulaic recitation of the element for this;atai
outlines specifically how the discounts financially hurt Plaintiff. This is sufficient
pleading purposes.

3. Examples of Discounts

Finally, PPGattacks on various groundise three examplesf secret discounts

alleged in theomplaint**
I Exhibit C
PPG argues that this exhibit reflects an-afustate transaction (i.e., a sale frg
a California seller to an Arizona buyénat was shipped to Arkangasand thus
California law does not appltp it. The Court finds PPG’s argument on this iss
insufficiently developed and thus waived. Whether California law, Aazaw, or
Arkansas law applies to this transaction requires the application of a detaded
prong governmeninterest test. SeeMazzav. Am. Honda Motor Cp666 F.3d 581,
590 (9th Cir. 2012)McCann v. Foster Wheeler LL.@&8 Cal. 4th 68, 88 (2010]
Rather than undertake this analysis, however, PPG simply states that “Californ
does not apply to [this] transaction[],” and cit® district court casdor support
(Mot. at 19.) This isnot enougtio preserve the argumerbee, e.gAcostaHuerta v.
Estelle 7 F.3d 139, 144 (9th Cir. 1992)nited States v. Ramire248 F. Ap'x 727,
729 (9th Cir. 2011)
i. Exhibit D
PPG argues that this exhibit reflects a transaction between PPG and a V
owned subsidiary, andontendshat liability does not attach under Section 17045

X The Court rejects PPG’s argument that none of these discounts are “secret” bemiatiffe
eventually discovered them and filed this lawsuit. (Mot. at 18.) Reading Section 17045
manner would effectively preclude any atafor secret unearned discountSee W. Pac. Krafi794
F. Supp. 2d at 109Gécrecy requirement not matly whereboth the customeandthe publicknew
of the “essential terms” of the discount®)esel Elec. 16 Cal. App. 4that 212 (section 17045 mus
be liberally construed).
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such circumstancgsursuant toEddins v. Redstond 34 Cal. App. 4th 290, 3443
(2005) In response, Plaintiftoncedes thaEddinsbars Section 1704bability for
transactions between commonly controlled companies, but atbaeghe Court
should not follow Eddins because it was wrongly decidedThe Court declineg
Plaintiff's invitation. On questions of state law,where there is no convincin

0

evidence that the state supreme court would decide differently, a federaliscourt

obligated to follow the decisions of tetates intermediate appellate couttsTeleflex

Med. Inc. v. Nat’Union Fire Ins. Co. of Pittsburgh, PA51 F.3d 976, 982 (9th Cir.

2017) Plaintiff vaguely argues thatEddins should not have relied onase law

interpreting the RobinseRatman Actto decide the issue because “federal antitjust

laws . . . do[] not operate ttisame] way” as the Unfair Practices Ackhis, without
more, is not “convincing evidence” that the California Supreme Court would ad
different rule. There araumerous cases holding that the policies underliioidn

Acts are similar, and thus theases and principles arisingnder one oftenare

persuasive on similar issues affecting the otteee, e.g.G.H.l.l. v. MTS, InG.147

Cal. App. 3d 256, 271 (1988%iting Uneedus vCal. Shoppers, In¢.86 Cal. App. 3d
932, 938 (1979) Diesel Elec. 16 Cal. App. 4that 212 While there are also case
that recognize some wording differendestween the twd\cts, e.g, Bay Guardian
Co. v. New Times Media LL.@87 Cal. App. 4th 438, 455 (201®laintiff does not
explain howthose differences makéddinss conclusion untenableAccordingly, the
Courtrejects Plaintiff's argument.

Alternatively, Plaintiff argues that Exhibit D supports the inference that
was a sale made to an ex@roompanyrather than &@PGsubsidiary in which case
Eddinswould not apply The Court disagreesith this argument as well. Exhibit [
identifies a PPG ASC in Los Angeles as the supplier, a PPG ASC in Canada
“bill to” entity, and a company called Rio Bravo International as the “ship to” er
(Compl., Ex. D.) Plaintiff does not appear to dispute that the “bill totyeistindeed
a subsidiary othe “supplier” entity (or at least that they share a common contro
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parent), and the Court cannot plausibly infer anything other than that the “bi
ertity reflects the purchaser and the “supplier” entity reflects the sellaus, he
Court cannot reasonably infer that the price listadthe invoice reflects anythin
other than the price that the “bill to” entity paid fore product Consequently
Exhibit D does not show that PPG offered Rio Bravo a discount at all.

The Court therefore dismisses this claim without leave to amend to the ex
Is based on this transaction.

iii.  Exhibit E

[l to’

()

tent

Finally, PPG argues th&ixhibit E reflects a transaction with PPG, not another

purchaserand thus does not show that PPG gave out any secret unearned dis
Exhibit Eis an invoiceshowing that Plaintiff purchased a prodtrom PPG at a per
unit cost of $92.19. However, the invoiakso includeghe following notationfrom
PPG “Special IC Pricing $42.58 per Michelle & Mary for Aero Hardware.” (Com
Ex. E.) Plaintiff argues that thisotationshows thatAero Hardwarereceivedthe
same produdrom PPGat a petunit cost of $42.58-less tharhalf what Plaitiff paid
forit. (Compl. 92.) The Court agrees with Plaintiff that this is a plausible intere
At the very leastthe fact that the notatioexpressly states that Aero Hardware
receiving “special pricing” from “Michelle & Marysupports the notion th&PG is
giving discounts to certain customers that are not (or at least are not intended
public knowledge.

D. Intentional Interference with Prospective Economic Advantage

PPG argues that Plaintiff fails to adequately allege several eleofatg<laim
for interference with prospective economic advantage.

“The elements of the tort of intentional interference with prospective econ
advantage are: (1) an economic relationship between the plaintiff and some
person containing the probability of future economic benefit to the plaintiff;
knowledge by the defendant of the existence of the relationship; (3) intentional 3
the part of the defendant designed to disrupt the relationship; (4) actual disrup
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the relationship; anfb) damages to the plaintiff proximately caused by the acts of the
defendant. Blank v. Kirwan 39 Cal. 3d 311, 330 (1985)n addition, the plaintiff
must show that théefendant’sconduct was wrongful by some legal measure other
than the fact of the interference itselDella Penna v. Toyota Motor Sales, U.S.A.,
Inc., 11 Cal. 4th 376, 393 (1995)

1. Existence of anEconomic Relationship

PPG argues that Plaintiff has not satisfied this element because it has n
identified any specific customer or economic relationship with which PPG interfered
Plaintiff counters that its general identification of its present and potential futdre e
user customers is sufficienPPG is correct. “[l]t is essential that tR&intiff allege
facts showing that Defendamterfered with Plaintiff's relationship with a particular
individual” Damabeh v. “Eleven, Ing.No. 5:12CV-1739LHK, 2013 WL 1915867,
at *10 (N.D. Cal. May 8, 2013(citing Westside CtrAssocsy. Safeway Stores 2!
Inc., 42 Cal.App. 4th 507, 52771996). “Allegations that a defendamterfered with
the plaintiff's relationship wh an ‘as yet unidentifiec¢ustomer will not sufficé. Id.;
see alsoSatmodo, LLC v. Whenever Comns;’ LLG No. 17CV-0192AJB NLS,
2017 WL 1365839, at *9 (S.D. Capr. 14, 2017)(“To establish the first element,
plaintiff must allege the existence of a specific prospective relationship, not potenti

NI

relationships with a class of unknown investors or purchdgersations and interna
quotation marks omitted))Roth v. Rhodes25 Cal. App. 4th 530, 546 (1994)
Plaintiff must identify specific third parties with whom it had an economic
relationship; a general averment that it “had relationships with its customers an
prospective customers” is insufficient. (Cdmp80.) The Court therefore dismisses
this claim with leave to amend.

2. Intent to Disrupt the Relationship

PPG argues that Plaintiff has not alleged specific facts from which one can infe
that PPG intended to disrupt the relationship between Plaintiffitsncustomes

—

and/or potential future customers. Plaintéspondsthat it need only plead inter
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generallyseeFed. R. Civ. P. 9(b), and thus its general allegationRR&intended to
disrupt Plaintiff’'s economic relationships suffices.

“[A] plaintiff may satisfy the intent requirement by pleading specific intent,
that the defendant desirdd interfere with the plaintif6 prospective economig
advantage.” Korea Supply Co. v. Lockheed Martin Corg9 Cal. 4th 1134, 115
(2003) However, ‘a plaintiff may alternately plead that the defendant knew tha
interference was certain or substantially certain to occur as a result of its”adtior
But dther way, a plaintiff cannot allege intent merely by making a losocy
allegation to that effect.Igbal, 556 U.S.at 686. Rather, the Court must review tk
claim’s “factual contextto determine whether the intent allegation is plausilde

The Court concludes that Plaintiff's allegations suff@ehow intent Plaintiff
has alleged that PPG intended to monopolize the retail distribution marke
aerospace sealant limposing anantirepackaging policy. The policy does this
preventingresellers (of which Plaintiff is one of the biggefsgm offering sealant tg
enduses in their preferred packaging at a competitive price, thus encouridgng
to buy sealant from PPG instead. PPG was certainly aware of Plaintiff's statu
repackaging reseller when it implemented its polarydthusit is reasonable to infe
that PPG knew to a substantial certainty that policy would decrease Plaintiff's
customerbase specifically Contrary toPPGs argument, the fact that it offered
make custom packaging for Plaintiff to suit the needs of its custoduEs not

conclusively show that PPG lacked such intddPGmight have known, for example

that such an offewould still have forced Plaintiff to raise its resale prices and t
would have beeraninadequatesubstitutefor Plaintiff repackaging sealaitself. For
these reasons, the Court declines to dismiss this claim on this basis.

3. Wrongful Conduct

PPG argues that Plaintiff has failed to establish that PPG’s conduct
independently wrongful because it has not properly alleged that PPG violate
other laws. Because the Court concludes that at Rasttiff's monopolization
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claims survive, the Coudannotdismiss this claim on this basis.
E.  Unfair Competition

PPG argues that Plaintiff has failed to state a claim for violation of the
becawse its alleged conduct violategitherantitrust laws nor the policy or spirit g
those laws.See Celfech Commais, Inc. v.L.A. Cellular Tel. Co, 20 Cal. 4th 163,
187 (1999) Again, because the Court has concluded that Plaintiff has sta
monopolization claim and an attempted monopolization cldima, Court rejects
PPG’s argument.

V. CONCLUSION

For the reasons discussed above, the GBRANTS IN PART andDENIES
IN PART PPG’s Motion. The Motions granted with leave to amend unlg
otherwise noted. Plaintiff shall file an amended complaint within 21 days that
these deficiencies. PPG’s response to the amended complaint shall be due
thereafter.

ITIS SO ORDERED.

July 14 2017

Loatisd

OTIS D. WRIGHT, II
UNITED STATES BISTRICT JUDGE

24

UCL
)f

ted

ss
cure
P1 d




	ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’ MOTION TO DISMISS [13]
	I. introduction
	II. BACKGROUND
	III. LEGAL STANDARD
	IV. DISCUSSION
	V. conclusion

