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United States District Court
Central Bistrict of California
CLIFFORD MERLO, Case No. 2:19-cv-05078-ODW (JCx)
Plaintiff,
V. ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANT'S:
ROBERT L. WILKIE, MOTION TO DISMISS [18] AND
Defendant. MOTION FOR RECONSIDERATION

[20]

l. INTRODUCTION

Defendant Robert L. WilkieSecretary of Veteran Affairs of the United Sta
Department of Veteran Affairs (“VA” ofDefendant”), moves to partially dismig
Plaintiff Dr. Clifford Merlo’'s (“Dr. Merlo”) First Amended Complaint (“FAC”)
alleging claims for age discrimination argtaliation. (Mot. Dsmiss (“MTD”), ECF
No. 18.) Defendant also astkee Court to reconsider certaaspects of its Order datg
February 13, 2020, which granted in pBefendant’s first motion to dismiss ar
denied Defendant's motion to strike (treary Order”). (Mot. Recons. (“MFR”)
ECF No. 20.) For the reasons that follow, the CQRANTS in part and DENIES
in part Defendant’s motions.

1 After carefully considering the papers fileddannection with the motionshe Court deemed th
matters appropriate foredision without oral argunm¢. Fed. R. Civ. P. 78; C.D. Cal. L.R. 7-15.
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Il. BACKGROUND

Dr. Merlo is a board-certified radiatn oncologist whom Defendant employs

from December 2011 to May 31, 2015. (FA€ 4, 7, ECF Nol7.) Dr. Merlo was
age fifty-eight when first hired, serving i fee-for-service capacity rather than

temporary or permanent appointment. (FAC7, 10.) Dr. Ahmed Sadeghi was Dr.

Merlo’s immediate supervisor. (FAC 1 12.)

In July 2012, Dr. Merlo applied amndas selected for a full-time permane
position. (FAC  14.) Hower, Defendant secretly ahged Dr. Merlo’s permaner
appointment to a temporary appointment and hid the temporary status fron
(FAC 11 14, 18.) In 2013 ar&ZD14, Defendant hired twoler doctors who were les
than forty years old, one of them iragermanent position. (FAC 11 15-16.)

In November 2014, Dr. Sadeghi told.Dderlo “that he was getting older ar

needed to retire to make room for two LACresidents” who were then doing thei

residency at the VA. (FAC 1 17.) Merlo was shocked by Dr. Sadeghi’'s comm:
and approached the Human Resources (“HBEpartment, where he discovered tl
he held a temporary appointnte (FAC § 18.) In Felary 2015, Dr. Merlo reporte(
Dr. Sadeghi’'s comment to the Chief of $tédr. Dean Norman, and complained th
Dr. Sadeghi was discriminating against Haecause of his age; Dr. Norman took
action. (FAC 1 19.)

On March 13, 2015, Dr. Merlo emailddr. Norman, Dr. Sadeghi, and oth
higher-level supervisors to report Dr.deghi’'s comment and request a perman
position. (FAC 120.) No one iniegted Dr. Merlo’s complaint of ag
discrimination. (FAC § 21.) Instead, &arch 16, 2015, Dr. Sadeghi informed [
Merlo that his employment would terminate of May 1, 2015. (FAC 11 22, 24.)

In early April 2015, Dr. Merlo requesteahediation of the VASs decision ¢
terminate his position through the HR @etment and the EEO Program Offig
(FAC 1 23;seeDecl. Clifford Merlo (“Merlo Decl”) Ex. 1 (“April 15, 2015 Email”),
ECF No.22.) On April 15, 2015, EEQGpecialist Gary P. Sugg confirmed
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workplace mediation was scheduled for B@0. (April 15, 2015 Email.) At that

mediation, Defendant agreed to extendNderlo’s temporary appoiment to May 31,
2015. (Decl. Sophia EavesHdves Decl.”) Ex. A, ECF Nd.8-2; FAC  25.) Twice

in the months to come, Dr. Merlo d@ga for permanent pasons that became

available but was not selected; the VAedi a younger applicant for one position a
did not fill the other. (FAC Y 30-31.)

On May 29, 2015, Dr. Merlo reported daim of age discrimination to th
Office of Resolution Management, specifigdor “Termination (Term Appointment)”
based on his age. (Eaves Decl. Ex. B (“Wiritetter June 2, 2015”), ECF No. 18-3

EEO Counselor William Winter was assignedthe claim. (Winter Letter June 2

2015.) At the conclusion of informal couting, Winter invited Dr. Merlo to file a
formal complaint if he was still dissatisfieqEaves Decl. EXC, ECF No. 18-4.)
On June 26, 2015, Dr. Merlo filed a formal complaint with the VA. (FAC

Eaves Decl. Ex. D (*Formal Complaint”) ECF No. 18-5.) In his complaint, Dr.

Merlo asserted that he dhdbeen discriminated againBased on age when he w
terminated from his position on May 30, 2018-ormal Complain2.) He initially
requested a hearing before the EEOC Adstiative Judge but ultimately withdre
that request and sought a Final AgencgiBen. (FAC 1 6.) On April 11, 2019, th
VA issued its Final Agency Decision finding that Dr. Merlo “failed to prove tha
was subjected to disparate treatment basetis age when he wderminated from
his temporary appointment as a physicianEaves Decl. Ex. G (“Final Agenc)
Decision”) 6, ECF No. 18-8; FAC { 6.) &h/A advised Dr. Merlo that he had th
right to appeal to the EEOC within thirdays or to file a civil action in a Unite
States District Court within ninety dayshe did not appeal to the EEOC. (Fin
Agency Decision 7.)

On June 11, 2019, Dr. Merlo initiatedighaction, asserting three causes
action pursuant to the Age DiscriminationEmployment Act (“ADEA”), 29 U.S.C.
8§ 621, et seq. (1) Age Discrimination (2) Hdde Environment Harassment, ar
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(3) Retaliation. (Compl. 1 29-47, ECF Nhb) On Februarng, 2020, the Courf
granted in part and denied part Defendant’s motion tdismiss. (Feb. Order, EC
No. 16.) Specifically, the Court denied fBedant’ motion to dismiss Dr. Merlo’s ag

=
e

discrimination claim because it found that Dr. Merlo’s age discrimination allegations

were “like or reasonably related to” his EE@Rarge and sufficiently pleaded. (Fg
Order 8-9, 10.) The Court dismissdar. Merlo’'s Hostile Environment an(
Retaliation claims as insufficiently pleadl and granted leave to amend. (F
Order 11-12.) The Court also denied Defant’s motion to strike certain of D
Merlo’s damages and juryqaest. (Feb. Order 13.)

On February 26, 2020, Dr. Merlo filedetloperative FAC. He asserts claims |
age discrimination and retaliation butoes not renew his claim for hosti
environment. $eeFAC 11 33-47.) Defendant movespartially dismiss Dr. Merlo’s
FAC and seeks reconsideration of certaipeass of the Court’s February Ordefeé
MTD; MFR.)

I1I. REQUESTS FOR JUDICIAL NOTICE

A court is generallyimited to the pleadings in lag on a Federal Rule of Civi
Procedure (“Rule”) 12(b)(6) motion but mapnsider “attached exhibits, documer
incorporated by reference, and mattpreperly subject to judicial notice.”In re
NVIDIA Corp. Sec. Litig.768 F.3d 1046, 1051 (9th Cir. 2014&e Lee v. City of Lo
Angeles 250 F.3d 668, 688-89 (9th Cir. 2001)A] court may judicially notice a
fact that is not subject to reasonablepdie because it: (1) generally known within
the trial court’s territorial jrsdiction; or (2) can be acrately and readily determine

from sources whose accuracy cannot reddgnhe questioned.” Fed. R. Evidl.

201(b). “Judicial notice is appropriaterfoecords and ‘reports of administratiy
bodies.” United States v. 14.02 Acres of Land More or Less in Fresnp5a.F.3d
943, 955 (9th Cir. 2008%ee also Adetuyi v. City & Cty. of San Francisg® F. Supp.
3d 1073, 1080 (N.D. Cal. 2014) (taking judicial notice of an EEOC In
Questionnaire, letters from the EEOC, and ghRto Sue letter). Further, a docume
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may be incorporated by reference where neither party disputes its authenticity 3
pleading necessarily relies on the documesge Marder v. LopeZA50 F.3d 445, 448§
(9th Cir. 2006)Lee 250 F.3d at 688.

Both parties request judicial notice of documentSeePl.’'s Req. Judicial
Notice (“RIN”), ECF No. 24; Def.'s RIN, BECNo. 19.) The Court previously tog
judicial notice of the documents Defendanbmits and need not do so agailsed
Feb. Order 5.) On thiasis, Defendant’'s RIN BENIED as moot. Dr. Merlo seek

judicial notice of EEO Specialist Suggisnail confirming wokplace mediation a$
well as excerpts from the VAs Report afviestigation. (Pl.'s RIN 2; Merlo Dec.

19 2—4, Exs. 1-3.) Defendashbves not oppose Dr. Merlo’s RIN. The documents

Merlo submits are either records and repoftan administrative body or incorporate

by reference in Dr. Merlo’s FB. Accordingly, the Coul&RANTS Dr. Merlo’s RIN.
However, the Court takes judicial notice onlythe existence of these documents,
the truth of any facts asserted in thefee Leg250 F.3d at 688-89.

\Y2 LEGAL STANDARD

A court may dismiss a complaint underl®&ad2(b)(6) for lack of a cognizabl
legal theory or insufficient facts pleadéal support an otherwise cognizable leg
theory. Balistreri v. Pacifica Police Dep/t901 F.2d 696, 699 {9 Cir. 1988). “To
survive a motion to dismiss . . . under RU&(b)(6), a complat generally must
satisfy only the minimal notice pleading reguments of Rule 8(a)(2)"—a short ar
plain statement of the claimPorter v. Jones319 F.3d 483, 494 (9th Cir. 2003ke
alsoFed. R. Civ. P. 8(a)(2)The “[flactual allegations nat be enough to raise a rig
to relief above thapeculative level.”Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555
(2007). The “complaint must contain sofént factual matter, accepted as true,
state a claim to relief that is plausible on its facAShcroft v. Igbgl 556 U.S. 662,
678 (2009) (internal quotation marks omitted)A pleading that offers ‘labels an
conclusions’ or ‘a formulai recitation of the elements of a cause of action will
do.” Id. (citing Twombly 550 U.S. at 555).

Aand t
]

k

D

|
Dr.

not

nd

Nt
b

to

ol
not




© 00 N o o b~ w N P

N NN N N NN NN R P P B R R R R R
0o N o O N» W N P O © 0 N oo 0o » W N B O

Whether a complaint satisfies the pldulgly standard is a “context-specifi

O

task that requires the reviewing courtdi@w on its judicial experience and commpn
sense.”ld. at 679. A court is gendhalimited to the pleadings and must construe |all
“factual allegations set forth ithe complaint. .. as truend . .. in the light most

—+

favorable” to the plaintiff. Lee 250 F.3d at 679. But a caureed not blindly accep
conclusory allegations, unwamad deductions of facgnd unreasonable inferences.
Sprewell v. Golden State Warrior@66 F.3d 979, 988 (9th Cir. 2001). Where
district court grants a motion to dismissshould generally provide leave to amend
unless it is clear the complaint cduhot be saved bgny amendment.SeeFed. R.
Civ. P. 15(a)Manzarek v. St. Paul F@ & Marine Ins. Ca.519 F.3d 1025, 1031 (9t
Cir. 2008).

=)

V. DISCUSSION
Defendant contends Dr. Merlo’s agesclimination and retaliation claims afe

time-barred as to events occurring more than forty-five daysdodfay 29, 2015, the
date Defendant asserts Dr. NMefirst sought EEO counsefin (MTD 1.) Defendant
also contends certain of Dr. Merlo’s reqtexl damages and jury demand are legplly

impermissible and asks the Court to disntlesm or reconsider those aspects of|its

—

February Order. (MTD lseeMFR.) As the motions overlagubstantively, the Cour
considers them together.
A. Timeliness
Federal employees who beleethey have been disminated against based gn
age have two optionsWhitman v. Mineta541 F.3d 929, 932 (9tGir. 2008). First,
an employee may “bypass” mdhistrative procedures by giving the EEOC “notice|of
the alleged discriminatory act within 180 dagad g[iving] notice of his intent to sue
at least thirty days before corenrcing suit in a federal court.Id. (citing 29 U.S.C.
88 633a(c), (d)). Alternatively, he may invoke the EE@iinistrative process and
appeal any loss to the courtsl. (citing 29 U.S.C. 88 633a(b), (cpee also Lacayo W.
Donahog No. 14-CV-04077-JSC, 2015 WL 993448,*8t n.3 (N.D. Cal. Mar. 4,
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2015) (discussing that the second path underAREA “functions just as it does i
the context of the Rehabilitatigkct and Title VII claims”).

If an employee chooses to invoke the EE@dministrative claims process, |
must comply with the regulatiorassociated with that procesSarver v. Holdey 606
F.3d 690, 695 (9th Cir. 201)acayq 2015 WL 993448, at *8 n.3. This includes t
requirement to “consult an EEO counselor witforty-five days of the effective dat

of the contested personnel actionShelley v. Geren666 F.3d 599, 605 (9th Cit.

2012) (citing 29 C.F.R. 88 161403, 1614.105(a)(1)). “[A]nt waiver, estoppel, 0
equitable tolling, ‘failure to comply with th regulation [is] . . . fatal to a feder:
employee’s discrimination cla’ in federal court.” Id. (quotingKraus v. Presidio Tr.
Facilities Div./Residential Mgmt. Branctb72 F.3d 1039, 1043 (9th Cir. 2009
Thus, the counseling requirement acts “l&kestatute of limitations” to bar claim
based on events occurring more than fdixtg- days before a plaintiff seeks EE
counseling.See Pena v. U.S. Postal SeiNo. 18-CV-03923-JCS, 2019 WL 63464
at *7 (N.D. Cal. Feb. 14, 2019) (citirgraus 572 F.3d at 1043%ee also Nat'l R.R
Passenger Corp. v. Morgab36 U.S. 101, 113 (2002) (“|Bcrete discriminatoryj
acts are not actionable if time barred, everenvkhey are relatetb acts alleged in
timely filed charges . . . each discret starts a new clock . . . .")

Dr. Merlo contends the Court has alreadled that he may assert his clair
regardless of the forty-fivday EEO Counselor contagquirement. (Opp’n MTD 5
ECF No. 21.) Dr. Merlo is incorrect. lime February Order, the Court found [
Merlo’s age discrimination claim sufficientlyjke or reasonably related to his EH
charge such that the Court has juigddn over the claim (Feb. Order 7-Qgong v.
Potter, 347 F.3d 1117, 1122 (9th Cir. 2008)The jurisdictional scope of th¢
plaintiff's court action depends on the scopehaf EEOC charge and investigation.
But whether a claim is timely, including whet a claimant made a timely request
EEO counseling, is distinct fromat jurisdictional questionSee Hamm v. Nielsgf
No. CV-18-5702-PSG (JPRx2019 WL 3000656, at *6 (O. Cal. Mar. 29, 2019)
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(“In addition to timely initiating EEO counbeg, a plaintiff alleging discrimination
must exhaust his administrative remedgs presenting his claim to the EEOC.
Lacayq 2015 WL 993448, at *10 (“Once a pl#afh has demonstrated substanti
compliance with the presentment requireméné court then considers whether t
plaintiff timely requested counseling ithin 45 days of any alleged adver
employment action pursuant to 29 C.F&1615.105(a)(1).”). The Court did n(
previously reach the questi of whether Dr. Merlo’s eims are time-barred based {
the EEO counseling requirementeg generallprder; Mot. 5-7.)

Defendant moves to dismiss DMerlo’s age discrimination claifrto the extent
it is premised on events occurring more tharty-five days béore May 29, 2015.
(Mot. 6-7.) Defendant asserts this i® thate Dr. Merlo first contacted an EHE
counselor. (Mot. 6—7 (citing the EEO Counsaldinter’s June 22015, letter, which
shows that Dr. Merlo reported his claimttee Office of Resolution Management ¢
May 29, 2015).) From Dr. Merlo’s allegatiqrthe date of his first EEO counselir
contact is unclear. SeeFAC.) However, he request mediation of the VA's
decision to terminate his position in Ap2015. (FAC 1 23.) EEO specialist Sug
confirmed the mediation via email on Apl5, 2015, which indicates that EE
specialist Sugg was party to Dr. Merlo’s mediation request at least by April 15,
(April 15, 2015 Email.) Construing the allegats in the light most favorable to D
Merlo at this pleading stage, this is su#ici to establish that Dr. Merlo satisfied t
EEO Counselor contact requirement by April 15, 20$88e Kraus572 F.3d at 1044
(“[A] complainant may satisfy the critemn of EEO Counselor contact by initiatir
contact withany agency official logically connected with the EEO processn if
that official is not an EEO Counselomdaby exhibiting an intent to begin the EH
process.”).

2 Defendant nominally moves to dismiss bdbn. Merlo’s age discrimination claim and h
retaliation claim on this basis; however, Defendant does not identify any allegations of reta
that it seeks to dismissS¢eMot. 6—7.) Accordingly, Defendant’s motion to dismis®ENIED to
the extent it seeks to partially dismiss Dr. Merlo’s retaliation claim.

);
al
he

1%
D

Dt

O

g

O

S
\liatio




© 00 N o o b~ w N P

N NN N N NN NN R P P B R R R R R
0o N o O N» W N P O © 0 N oo 0o » W N B O

Nevertheless, Dr. Merlo insists thisteashould be earliebecause he gav
notice to Defendant in February 2015 wherchmplained to the Chief of Staff abo
Dr. Sadeghi's comment. (Opp'n MTD 7-8; FAC 119.) But complaintg
supervisors who are not “logically connectedthe EEO process” are insufficient
meet the EEO counselaontact requirement.Kraus 572 F.3d at 1046 n.8 (citin
Johnson v. HenderspB14 F.3d 409, 415 (9th Cir. 2002)r. Merlo’s contact with
EEO specialist Sugg is thedt asserted connection toetiEEO process. Forty-fiv
days before April 15, 2015, March 1, 2015. Accordinglytp the extent Dr. Merlo’s
age discrimination claim is premised on egeoccurring before March 1, 2015, it
time-barred, absent sonierm of tolling. See Lacayo2015 WL 993448, at *10-11
(finding ADEA claims time-barred to the extepremised on events occurring mg
than forty-five days before EEO counselor contaldrris v. Potter No. C00-4688
BZ, 2002 WL 31298852, at *2 (N.D. C&ct. 8, 2002) (same).

Accordingly, the CourtDISMISSES Dr. Merlo’s age discrimination clain
insofar as it is based on @ws before March 1, 20£5.However, the Court is ng
convinced that leave to amend would bgléu Dr. Merlo could conceivably alleg
facts that give rise to a plausible irdace that he souglEEO counseling within

forty-five days of events before March 1, 2015, or thatigds exist for an equitable

exception to the time-bar. As such, theu@grants Dr. Merlo leave to amend.
B. Damages and Jury Trial

Defendant also moves to dismiss.Dvlerlo’'s claims for compensatory
liquidated, and “emotional distress” damages, and his requesidoy trial, as legally|
impermissible under the ADEA agains federal employer. (MTD 7-9.)

Alternatively, Defendant askfie Court to reconsider asgs of its February Order

asserting the Court erred when it deniedebdant’'s motion to strike these item
(MTD 7 n.3; MFR 2-4.)

3 Dr. Merlo may still use evidencef prior acts as dckground evidence isupport of his timely
claims. Morgan, 536 U.S. at 113.
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Defendant moves for reconsigtion under Rule 59(and Local Rule 7-18, but

neither provides a basis for reconsidiera here. Rule 5®) requires, as 3
precondition, entry of a final judgmenSeeFed. R. Civ. P. 5% (allowing a motion
to alter or amend a judgmentNo judgment has issued this action. Local Rulg
7-18 provides for reconsideration on the badia material difference in fact or lav
the emergence of new facts or law, or a manifailure to considematerial facts.
C.D. Cal. L.R. 7-18. Defadant does not suggest any of these grounds apflge
MFR.) Nevertheless, as the February Order is not a final order, the Court has in
authority to modify it for sufficient causeCity of Los Angeledilarbor Div. v. Santa

Monica Baykeeper254 F.3d 882, 889 (9th Cir. 2001]JA}s long as a district courg

has jurisdiction over the case, then itspesses the inherent procedural power

=

~

here

to

reconsider, rescind, or modify an intautory order for cause seen by it to pe

sufficient.”).  Therefore, the Court wilconsider whether either dismissal pr

reconsideration is appropriate.

As to damages, Defendant correctly esathat compensatory, liquidated, and

“emotional distress” damages are notilde under the ADEAagainst a federa|
employer. See C.I.R. v. Schleieb15 U.S. 323, 326 and n(2995) (“[T]he ADEA

does not permit a separateseery of compensatory gages for pain and suffering
or emotional distress.”Ahlmeyer v. Nev. Syof Higher Edu¢.555 F.3d 1051, 1059

(9th Cir. 2009) (“Compensatory damadespain and suffering and punitive damages

are not available under the ADEA . . . .ndblom v. Sec’y of ArmyNo. 2:06-CV-

2280-GEB (GGH), 2007 WL 1378019, at {E.D. Cal. May 10, 2007) (striking

compensatory and liquitked damages as unavailahinder the ADEA).

Nevertheless, Dr. Merlo argues that the Supreme Court recently “expande

damages availablto federal sector plaintiffs” irBabb v. Wilkie 140 S. Ct. 1168

(2020). (Opp’n MTD 12; Opp’'n MFR 2, EECNo. 23.) But the question before the

Court inBabbconcerned whether age must btbat-for cause” of a personnel actic
to impose liability under the ADEA, not whalamages are avdik to a federal
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sector ADEA plaintiff. See Babp140 S. Ct. at 1171. Nothing Babb controverts
existing authority that compensatory nogges for pain anduffering, liquidated
damages, and “emotiolhdistress” damages are unavai@blThe Court will not apply
dicta fromBabbto substantially expand availabiemedies. Accordingly, the Cou
GRANTS Defendant’'s motion to dismiss as@o. Merlo’s claims for compensator
damages for pain and sufigg, liquidated damagesand “emotional distress
damages.

However, the Court does nbhd error in its denial of Defendant’s motion
strike these damages. The Ninth Circus Btated that “Rule 12(f) does not author
district courts to strike claims for neages on the ground that such claims
precluded as a matter of lawXVhittlestone, Inc. v. Handi-Craft Gd618 F.3d 970,
974—75 (9th Cir. 2010). Thus, the motion for reconsiderati@ENIED on the issue
of damages.

Regarding Dr. Merlo’s request for a juryaly the Supreme Court has held the
is no right to a jury trial for ADEA @ims against the federal governmebehman v.
Nakshian 453 U.S. 156, 165 (1981). The Court previously cltatz v. Glendale
Union High Schoqgl403 F.3d 1061, 1068 (9th Cir. 200&),conclude that striking thg
jury demand would be improper, but that case did not address claims arising un

ADEA or against a federal employer. Aw. Merlo brings claims under only the

ADEA, which affords no right ta jury trial, the Court findseconsideration as to thi
issue appropriateSee Lehmgmb3 U.S. at 165see also Prouty v. BerryhilNo. CV
18-08567-PA (JPRx), 2019 WB164378, at *4 (C.D. Cal. Oct. 28, 2019) (citif
Lehman and striking demand for a juryidlt on ADEA claims against federd
government defendant)lherefore, the CoutsRANTS reconsideration on this issu

andSTRIKES Dr. Merlo’s jury demand. The CouBENIES as moot Defendant’s

motion to dismiss Dr. Merlo’s jury demand.
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VI. CONCLUSION
For the foregoing reasons, the CoulISMISSES Dr. Merlo’s age

discrimination claim to the extent it isggnised on conduct occurring before March 1,

2015, with leave to amend. The CoudSMISSES Dr. Merlo’s claims for
compensatory damages for pain and suftgrliquidated damges, and “emotiona
distress” damages. The Cou@RANTS, in part, Defendant's motion for
reconsideration, an&TRIKES Dr. Merlo’s request for gury trial. Defendants
motions ardDENIED in all other respects. (ECF Nos. 18, 20.)

Dr. Merlo may file a Secondmended Complaint withifourteen (14) days o

this Order insofar as he can allege facts gnat rise to a plauBle inference that he

sought EEO counseling withilorty-five days of eventgpredating March 1, 2015,
that grounds exist for an equitable exoap. If Dr. Merlo does not file a timely
Second Amended Complaint, feadant shall file an Anser to Dr. Merlo’s First
Amended Complaint within twentgne (21) days of this Order.

IT IS SO ORDERED.

August 25, 2020

p * -
Y 207
OTIS D. WR’(GHT, 1
UNITED STATES DISTRICT JUDGE
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