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8 UNITED STATES DISTRICT COURT

9 CENTRAL DISTRICT OF CALIFORNIA
10
11| LORI HIGGINS, CASE NO. ED CV 10-01357 RZ
12 Plaintiff,
13 AND ORDER O
14| MICHAEL J. ASTRUE, Commissioner
15 of Social Security,
16 Defendant.
17 The Administrative Law Judge found thiaintiff was not disabled becausg,
18| despite her impairments, sheutd perform her past relevawbrk and, even if not, she
19| could perform other wi in the economy. In so finding, the Administrative Law Judge
20| stated that he gave great weight to thenigpis of the consulting physicians, and he also
21| stated that the testimony of the vocationgdext, which formed the basis for his findings
22| that Plaintiff was not disabled, was consistent with the statements indheiRY OF
23| OCCUPATIONAL TITLES. These statementsroaan inconsistencthat requires remand tp
24| resolve.
25 Plaintiff has a hearing deficit, and accordingly wear hearing aids. |The
26 | Administrative Law Judge found that Plaintitid a residual functional capacity to perform
27| work at all exertional levels, but that “sb@&nnot perform a job that requires good hearing;
28
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and she can have no expostoasteady background noises.” [AR 13] He further stg

that in determining the residual functional capacity, he

has given great weight to the physical assessments of the State
agency review physicians attte functional assessment of the
audiology consultative examiner, Dr. Goral. The hearing related
functional limitations are supported by Dr. Goral’'s diagnostic
findings. There is no evidence to support additional physical
functional limitations. There iso medical source statement

suggesting other physical functional limitations.

ted

[AR 16] Clearly, the evaluation by Dr. Goglpports the capacity that the Administrative

Law Judge found. [AR 205] However, .DRose stated her opinion of Plaintiff
functional limitations that Plaintiff should natork in noisy environments [AR 210] ang
seemingly, the Administrative Law Judge also ateghis view (or, if he did not, he di
not discredit it in any specific way.) The ndedvork in a job that does not require act
hearing — as described by Dr. Goral, thppears to be for safety reasons [AR 205] -
may differ from the need to work a job that is not noisy. On the other hand, it is poss
that a noisy job carries the same imphett the Administrative Law Judge consider
when he restricted Plaintiff from working environments with steady background noi
The DCTIONARY OF OCCUPATIONAL TITLESCharacterizes the job of Plaintiff’
past relevant work (harphckager) as having a noise level of 4, which tleriDNARY
characterizes as “loud.” This is the fourth otitive categories of nee level, and is akir]
to the noise found in a can manufacturing departmeheavy traffic, or that generated |
earth-moving equipment.EBECTEDCHARACTERISTICS OFOCCUPATIONSDEFINED IN THE
REVISED DICTIONARY OF OCCUPATIONAL TITLES, Appendix D (1993). (Although the

Administrative Law Judge stated that Plaircduld perform the job as actually performe
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as opposed to as performed in the regularssaf business, it is clear from context th
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the Administrative Law Judge was referringhe exertional requirements of the job, n
the noise level of the job; there was no indmathat the noise level of the job, as actus

performed, differed from the noise level of {bb as usually performed.) On the pres:¢

record, there is an inconsistency betweediting the medical statement that Plainti

should not work in a noisy environmentdaalso crediting the vocational statement t
she could perform her pasteeant work which, as it turns out, takes place in a nc

environment.

The same problem exists with respec¢h®other jobs that the Administratiy
Law Judge found suitable for Plaintiff. Oradbj that of small products assembler, ha
loud noise level. See DICTIONARY 706.684-022. The other two jobs, that
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cleaner/housekeeper and shoe packer, laweoderate noise level, according to the

DICTIONARY. See DICTIONARY 323.687-014 (cleaner/housekeeper); 920.687-166 (!
packer). A moderate noisevid is like that found in a “business office where type-writ
are used; department store; grocery store; tiglffic; fast food restaurant at off-hours.
SELECTED CHARACTERISTICS OFOCCUPATIONSDEFINED IN THE REVISED DICTIONARY OF

OCCUPATIONAL TITLES, Appendix D (1993). If noise presents an impediment to work

then the noise levels attendamthe identified jobs coularevent Plaintiff from being ablée

to perform.

A vocational expert may contradict thecCDIONARY if the record containg
persuasive evidence to support the deviation from tlegi®NARY. Light v. Social
Security Administration, 119 F.3d 789, 793 (9th Cir. 1997). Here, however,

Administrative Law Judge asked the vocationalezt to indicate if he deviated and tl

expert said he would [AR 40]; thereaftere thxpert made no statement that his opirli-lon

differed from the findings in the IDTIONARY. We are left, therefore, with an ambiguo
record, containing [BTIONARY descriptions that, togetheittvDr. Rose’s statement, migh
undercut the Administrative Law Judge’s findin@ait it is also possible that there is sor

explanation that resolves the inconsistersoyne refinement of the vocational exper
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testimony, or of Dr. Rose’s evaluationathmight indicate morauance than presentl

<

appears.

For now, however, the inconsistencrasan that the Court cannot say that
substantial evidence backs the Commissiongesision. Accordingly, the decision |s
reversed, and the matter is remandedht® Commissioner for further proceedings

consistent with this opinioh.
DATED: September 28, 2011

' RALPH(ZAREFSKY
UNITED STATES MAGISTRATE JUDGE

! The Court would appreciate Plaintiff's counsel’s proofreading the papers that are filed

with the Court.




