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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

THOMAS KRYGOWSKI, CASE NO. ED CV 10-01709 RZ
Plaintiff,
MEMORANDUM OPINION
VS. AND ORDER

MICHAEL J. ASTRUE, Commissioner
of Social Security,

Defendant.

Plaintiff Thomas Krygowski contendsatthe Social Security Commissiongr
wrongly denied his claim for gability benefits. Plaintiff argues that the Administrative
Law Judge (“ALJ”) erred in findlig that he did not have a severe mental impairment/and
in determining that he cadilperform his past relevant work. The Court agrees| as
explained below.

Plaintiff first argues that the ALJ erred in determining that Plaintiff did |not
have a severe mental impairment betweisralleged onset datdlay 15, 1998, and his
date last insured, December 2003 (the “Eligibility Period”).Plaintiff’s failure to seek
mental health treatment until well aftershtligibility Period complicates his claim.
Nevertheless, since 2008 he has been diagnadednxiety disorder, depressive disorder,
and post-traumatic stress disorder. (AR 11454, 1139-40, 1167.) Plaintiff's treatments

have included psychotropic medtions and therapy. Plaintiff's psychiatrist, Dr. Otero,
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signed an impairment questionnaire statirgg Plaintiff suffers from intrusive thought$

social withdrawal, delusions, difficulty ithkking, and persistent anxiety, among oth
things. (AR 1168-69.) Dr. Otero opined tRintiff had marked limitations in numerod
functional areas, including the abilities to carryaetiailed instructiongnaintain attention
and concentration for extended periods, penfactivities within a schedule, mainta

regular attendance, work with others, makaple work-related decisions, and respad

appropriately to changes in a work saiti (AR 1170-72.) Dr. Otero believed thiat

Plaintiff's post-traumatic stress disorder “iss@vere that it is disrupting [his] ability t
work,” and believed it would cau$daintiff to be absent fra work more than three time
per month. (AR 1173-74.) Dr. Otero weothat his “description of symptoms ar
limitations in the questionnaire” applied as ea$ythe “early 70’s.” (AR 1174.) Othe
evidence also suggests that Plaintiff experiepssadhiatric symptoms prior to his allege
onset date. (AR 1150 (noting in 2008 tirAintiff has experienced nightmares a
hypervigilance “for at least the last 10 years”).)

The ALJ rejected Dr. Otero’s opiniom@ found that Plaintiff did not have
severe mental impairment during the EligibilRgriod. An ALJ may discredit a treatin
physician’s opinion by providing specific and legitimate reasons for doingatson v.
Commissioner, 359 F.3d 1190, 1194-95 (9th Cir. 2004ere, the ALJ provided no sud
reasons for rejecting Dr. Otero’s opinionrsEj there is no evidence supporting the AL
assertion that Dr. Otero’s “form appearditive been complateas an accommodation {
[Plaintiff|.” (AR 19.) See Lester v. Chater, 81 F.3d 821, 832 (9th Cir. 1995) (“Th
Secretary may not assume that doctors routiinelin order to helgheir patients collect
disability benefits.”) (internal quotation m and citation omit@). The ALJ’'s next
reason, that the form “included only corgitans regarding funanal limitations without
any rationale for those conclosis,” is also belied by the ielence. Dr. Otero noted mar
clinical findings—including personality chge, mood disturbance, emotional labilit

delusions or hallucinations, anhedonia, psycbimmagitation or retaation, difficulty

er

IS

n
nd

(@)

S
nd

14

d
nd

A

Yy
Ys

concentrating, perceptual disturbances, saeitddrawal, “[i]ntrusive recollections of 4
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traumatic experience,” and persistent arnyxiethat supported his conclusions. (AR 1164
The ALJ also noted that Plaintiff “had bete@ated for only a few months when this foi
was completed.” (AR 19.)Although the ALJ may consider the length a claimar
relationship with a treating physician, thisnist a legitimate reason to reject the or
opinion of record as to Plaintiff's mentahitations from a treatig physician. Moreover
Dr. Otero had been treating Plaintiff everytmonths for over one2ar when he rendere
his opinion. (AR 1167.) Nexthe ALJ asserted that Dr. Otero’s “assessments are
supported by the medical evidence which sbdwhe findings from the mental stat
examinations were generally unremarkab{&R 19-20 (citing Exh. 16F [AR 1134-61]).)
The ALJ’s description of the mental statusexnations is simplijncorrect. The evidencs
cited by the ALJ documents, among other thjrigat Plaintiff experienced nightmare
irritability, and difficulty concentrating; fedepressed and anxioggt angry quickly; had
atearful or constricted affeetas diagnosed with depressdisorder and anxiety disorde

was prescribed psychotropic medicatiomsl attended group therapgssions for patient

with post-traumatic stress disorder. (AR34-56.) The ALJ's characterization of this

evidence as “unremarkable™nst legitimate and does namdermine Dr. Otero’s opinion

Similarly, this evidence makegear that the ALJ greatly overstated his conclusion that

Otero’s opinion “is not supported by any objective evidence.” (AR 20.)

In sum, the ALJ did not provide lelfya sufficient reasons for rejecting
Dr. Otero’s opinion. The couacknowledges the difficulty in evaluating retrospect
diagnosessee Vincent v. Heckler, 739 F.2d 1393, 1395 (9th Cir. 1984) (“After-the-fg
psychiatric diagnoses are notoriously unreidl)) but the Ninth Circuit has confirmed th
“medical evaluations made after the expiratid@a claimant’s insured status are relevi
to an evaluation of the preexpiration conditiohéster, 81 F.3d at 832 (internal quotatioi
marks an citation omitted). Accordingly, if the ALJ determines on remand that Plz
suffers from a severe mental impairment,rhiest call a medical expert to determi

whether the onset date precedes Plaintiff'sikiligy Period, and, if so, reassess Plaintiff
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the event that the medicalidgnce is not definite conaang the onset date and medid
inferences need to be made, [Social &§cRuling] 83—-20 requires the [ALJ] to call upo
the services of a medical advisor and to abaédlievidence which is available to make t
determination.”).

Plaintiff next argues that the ALJ edren determining that he could perfor

his past relevant work as a restauramermanager by improperbegregating the dutie
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of his past relevant work into the exertiipdight occupation of restaurant manager and

the exertionally medium occupation of coolsed AR 182.) The Court agrees. Plaint
testified that he owned a “small neighborhoestaurant” and worked 85 hours per we
doing “everything” “[f[rom the soup to nstf’” (AR 29-30.) The vocational expe
classified Plaintiff's prior work as a “comimtion job” described by two different sectio
of the DCTIONARY OF OCCUPATIONAL TITLES. (See AR 42, 182.) Th vocational expert
then testified that a hypothetical individuathvPlaintiff's limitations could perform the
occupation of restaurant manager as gaserally performed.(AR 42-43.) Thus, in
determining that Plaintiff could perform thagcupation, the ALJ ignored the substant
non-managerial aspects of Pl#irs prior work. “It is erra for the ALJ to classify an
occupation ‘according to theast demanding function.Carmicklev. Commissioner, 533

F.3d 1155, 1166 (9th Cir. 2008) (holding ththe ALJ erred indetermining that a

claimant’s had prior work as a constructerpervisor where “[o]nly 20 percent of [hi$

duties . . . involved supervision. The ranager of his time was spent performing mant
labor. Yet the [vocational expert’s] clagsation, which the ALJ accepted, was a puré
supervisory position.”). On remand, the ALJshaonsider Plaintiff's past relevant wo
as a whole, and proceed to step five if necessary.
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In accordance with the foregoingethecision is reversed. The mattel i

remanded to the Commissioner, who shmatperly assess Dr. Otero’s opinion a
otherwise proceed as appropriate.
IT IS SO ORDERED.

DATED: December 9, 2011

@I/L‘ ;"% i ?3
RALPF-ZAREFSKY
UNITED STATES MAGISTRATE JUDGE




