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UNI TED STATES DI STRI CT COURT
12 CENTRAL DI STRI CT OF CALI FORNI A
11 || BARRY D. W LSON, NO. EDCV 11-00614- VAN
12 Plaintiff,
VEMORANDUM COPI NI ON
13 V.
AND ORDER
14 | M CHAEL J. ASTRUE,
Comm ssi oner of Social Security,

o Def endant .

16

17

18 Plaintiff filed a Conplaint on April 27, 2011, seeking review of
19| the denial by the Social Security Conm ssioner (“Conmm ssioner”) of
20 || plaintiff’s application for supplenental security inconme (“SSI”). On
21 || May 13, 2011, the parties consented, pursuant to 28 U.S.C. §8 636(c), to
22 | proceed before the undersigned United States Magi strate Judge. The
23 || parties filed a Joint Stipulation on February 16, 2012, in which:
24 || plaintiff seeks an order reversing the Comm ssioner’s decision and
25 || awar di ng benefits or, alternatively, remandi ng for further
26 || adm ni strative proceedings; and the Conmm ssioner requests that his
27 || decision be affirnmed or, alternatively, remanded for further
28 || adm ni strati ve proceedi ngs.
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SUMVARY OF ADM NI STRATI VE PROCEEDI NGS

On February 25, 2008, plaintiff filed an application for SSI,
alleging an inability to work since January 1, 2000, due to his nental
condi tion. (Adm ni strative Record (“A.R”) 19, 121.) Plaintiff has
past rel evant work experience as a “comrercial/industrial cleaner” and

as a “sales clerk for illegal drugs.” (A R 25.)

The Conmi ssioner denied plaintiff’s application initially and upon
reconsi derati on. (AR 19, 51-55, 57-61.) On February 3, 2010,
plaintiff, who was represented by counsel, appeared and testified at a
heari ng before Adm nistrative Law Judge Joseph Schloss (the “ALJ").
(AR 19, 29-48.) Vocational expert Sandra Fioretti also testified.
(1d.) On March 19, 2010, the ALJ denied plaintiff’'s claim(A R 19-25),
and the Appeals Council subsequently denied plaintiff’s request for
review of the ALJ's decision (AR 1-6). That decision is now at issue

in this action.

SUMVARY OF ADM NI STRATI VE DECI SI ON

The ALJ found that plaintiff has not engaged i n substantial gai nful
activity since February 25, 2008, his application date. (A R 21.) The
ALJ determned that plaintiff has the severe inpairnment of “nood
di sorder,” but he does not have any inpairnent or conbination of
inpai rments that nmeet or nedically equal one of the listed inpairnments
in 20 CF.R Part 404, Subpart P, Appendix 1 (20 C F.R 88 416.920(d),
416.925 and 416.926). (1d.)
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After reviewing the record, the ALJ determ ned that plaintiff has
t he residual functional capacity (“RFC’) to performa full range of work
at all exertional levels but wth the followng non-exertional
limtation: “[plaintiff] can performsinple repetitive tasks as well as

noderately conplex tasks.” (A R 22.)

The ALJ found that plaintiff’s past relevant work, as a
“commercial /industrial cleaner” and as a “sales clerk for illegal
drugs,” does not require the performance of work-related activities
precluded by plaintiff’'s RFC (AR 25.) Accordingly, the ALJ
concluded that plaintiff has not been under a disability, as defined in
the Social Security Act, since February 25, 2008, the date his

application was filed. (1d.)

STANDARD OF REVI EW

Under 42 U S.C. 8 405(g), this Court reviews the Conm ssioner’s

decision to determ ne whether it is free fromlegal error and supported

by substantial evidence. On v. Astrue, 495 F.3d 625, 630 (9th Cr.

2007). Substantial evidence is “*such rel evant evi dence as a reasonabl e

m nd m ght accept as adequate to support a conclusion.”” Id. (citation
omtted). The “evidence nust be nore than a nere scintilla but not
necessarily a preponderance.” Connett v. Barnhart, 340 F.3d 871, 873
(9th Gr. 2003). “VWiile inferences from the record can constitute

substantial evidence, only those ‘reasonably drawn fromthe record w |
suffice.” Wdmark v. Barnhart, 454 F.3d 1063, 1066 (9th Cr.
2006) (citation omtted).
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Al though this Court cannot substitute its discretion for that of
the Conmm ssioner, the Court nonetheless nmust review the record as a

whol e, “wei ghing both the evidence that supports and the evi dence that

detracts fromthe [ Conm ssioner’s] conclusion.” Desrosiers v. Sec’'y of
Health and Hum Servs., 846 F.2d 573, 576 (9th Cr. 1988); see also
Jones v. Heckler, 760 F.2d 993, 995 (9th Cr. 1985). “The ALJ is

responsi bl e for determning credibility, resolving conflicts in nedical
testinmony, and for resolving anbiguities.” Andrews v. Shalala, 53 F. 3d

1035, 1039 (9th Gr. 1995).

The Court will uphol d the Comm ssioner’s deci si on when t he evi dence
IS susceptible to nore than one rational interpretation. Burch v.
Barnhart, 400 F.3d 676, 679 (9th G r. 2005). However, the Court nay
review only the reasons stated by the ALJ in his decision “and nmay not
affirmthe ALJ on a ground upon which he did not rely.” On, 495 F. 3d
at 630; see also Connett, 340 F.3d at 874. The Court wll not reverse
the Conm ssioner’s decision if it is based on harm ess error, which
exists only when it is “clear fromthe record that an ALJ's error was
‘“inconsequential tothe ultimte nondi sability determ nation.’” Robbins
v. Soc. Sec. Admi n., 466 F.3d 880, 885 (9th G r. 2006)(quoting Stout v.
Commir, 454 F.3d 1050, 1055 (9th Cir. 2006)); see al so Burch, 400 F.3d
at 679.

DI SCUSSI ON

Plaintiff alleges the follow ng issues: (1) whether the ALJ
properly considered the presence of a severe physical inpairnent;

(2) whether the ALJ properly considered the opinion of treating

4
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psychi atrist Donna Barrozo, MD.; and (3) whether the ALJ properly
considered plaintiff’s testinony. (Joint Stipulation (“Joint Stip.”) at
3.)

The ALJ Failed To Properly Consider The Opinion O

Treating Physician Lilybeth Sistoza, MD., | n Detern ni ng

VWhet her Plaintiff Has A Severe Physical | npairnent.

The opinions of treating physicians are entitled to the greatest
wei ght, because the treating physicianis hired to cure and has a better

opportunity to observe the claimant. Magall anes v. Bowen, 881 F. 2d 747,

750 (9th Cir. 1989). Wien a treating physician’s opinion is not
contradi cted by another physician, it may be rejected only for “clear
and convincing” reasons. Lester v. Chater, 81 F.3d 821, 830 (9th G
1995) (as anended).

Here, the ALJ failed to give proper weight to the opinion of
plaintiff's treating physician Dr. Lilybeth Sistoza. On Decenber 23,
2009, Dr. Sistoza conpleted a physical RFC questionnaire, which
i ndi cates that: “Iplaintiff]’s capabilities are limted to standing
and/ or wal king 2 hours in an 8-hour workday and sitting 2 hours in an 8-
hour workday,” and plaintiff “can |lift/carry 10 pounds or |ess
occasionally and that he would m ss at |east 2 days of work per nonth
due to his inpairnments.” (A R 24; citing AR 320-23.) The ALJ stated
that he gave “very little weight” to Dr. Sistoza's opinion, for several

reasons. (A R 24.)

The first reason proffered by the ALJ as a basis for discrediting

5
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Dr. Sistoza's opinion is the AL)' s asserted inability to find Dr.
Sistoza's signature anywhere in plaintiff’s treatnent records. The ALJ
m sstates the record in asserting that: “Dr. Sistoza purports to be
[plaintiff]’s treating physician at Fontana Famly Medical Center
al t hough her signature does not appear in those treatnent records.”
(AR 24.) A sinmple review of the record reveals that Dr. Sistoza's
signature appears on many of plaintiff’s treatnent records, including
Fontana Fam |y Medical Center Progress Notes (“Progress Notes”) dated
Decenber 11, 2008, February 24, 2009, and Septenber 14, 2009. (AR
323, 262-64, 268-69, and 275.) Consequently, the ALJ's statenent is
factually i ncorrect and, thus, cannot support his finding that plaintiff

| acks credibility. See Regennitter v. Comm ssioner, 166 F. 3d 1294, 1297

(9th Cr. 1999)(the ALJ's “inaccurate characterization of the evidence”

to support his adverse credibility finding warranted reversal).

Further, if the ALJ questi oned whet her there was an obj ective basis
for Dr. Sistoza’s opinion, the ALJ shoul d have conduct ed an “appropri ate
inquiry” by re-contacting Dr. Sistoza. Indeed, “[i]t is the ALJ' s duty
to investigate the facts and devel op the argunents both for and agai nst
granting benefits.” Sins v. Apfel, 530 U S. 103, 110-11 (2000); see
al so, Snolen v. Chater, 80 F.3d 1273, 1288 (9th Cr. 1996)(“[i]f the ALJ

t hought he needed to know t he basis of [the doctors’] opinions in order
to evaluate them he had a duty to conduct an appropriate inquiry”);

Brown v. Heckler, 713 F.2d 441, 443 (9th Cr. 1993)(the ALJ “has a

special duty to fully and fairly develop the record and to assure that
the claimant’s interests are considered’); 20 CF. R 8 416.912(e) (when
a nmedi cal source’s report “contains a conflict or anbiguity,” the Soci al

Security Adm ni stration “w | seek addi ti onal evi dence or
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classification”).

Second, the ALJ concluded that Dr. Sistoza's opinion, as set forth
in the physical RFC questionnaire, is “not supported by the Fontana
Famly Medical Center treatnent records[,] which indicated that
[plaintiff], upon physical exam nation, was found to be normal on al
areas addressed by Dr. Sistoza.” (A R 24; internal citations omtted.)
However, the ALJ's statenent that plaintiff had only normal findings
also is not supported by the record. In the Progress Notes dated
Septenber 14, 2009, Dr. Sistoza noted an abnormal finding related to
plaintiff’'s eyes. (A R 275.) Further, while the ALJ is correct that
the remaining categories in each of the Progress Notes were nmarked
either normal or not exam ned, the Septenber 14, 2009 Progress Notes
noted plaintiff’s history of hypertension and hyperlipidema. (Id.)
Moreover, Dr. Sistoza noted that plaintiff was obese, and she di agnosed
hi mw th hypertrophic cardi onyopathy. (I1d.) In viewof these findings,
whi ch were overl ooked by the ALJ, the ALJ's rejection of Dr. Sistoza's
opi nion on the ground that the treatnent records showed that plaintiff
was “normal on all areas” was inaccurate and, thus, was not clear and

convi nci ng.

Nei t her reason cited by the ALJ for rejecting Dr. Siztoza's opinion
was clear and convincing. Thus, the ALJ's treatnent of Dr. Soztoza's
opi ni on was error.

111
111
111
111
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I[I. The ALJ Failed To Set Forth The Requisite Specific And

Legitimate Reasons For Rejecting The Opinion O

Plaintiff's Treating Psychiatri st.

When the ALJ rejects the opinion of a treating physician that has
been contradicted, the ALJ may reject that opinion only by providing
specific and legitimte reasons for doing so, supported by substanti al
evidence in the record. Lester, 81 F.3d at 830. 1In the hierarchy of
physi ci an opinions considered in assessing a social security claim
“[glenerally, atreating physician’ s opinion carries nore weight than an
exam ni ng physi ci an’s, and an exam ni ng physi cian’s opi nion carries nore
wei ght than a review ng physician’s.” Holohan v. Massanari, 246 F.3d

1195, 1202 (9th Cr. 2001); 20 CF.R § 416.927. Broad and vague

reasons wi Il not suffice for rejecting the treating physician’s opinion.
McAllister v. Sullivan, 888 F.2d 599, 602 (9th G r. 1989).

On COctober 29, 2009, Dr. Donna Barrozo, MD., plaintiff’s treating
psychi atrist, conpleted a nental RFC questionnaire, in which she opined
that plaintiff has “marked” or “extrene” |imtations in his nmental RFC
in the categories of understandi ng and nenory, sustained concentration
and persistence, social interaction, and adaptation. (AR 295-
96.) Dr. Barrozo also opined that plaintiff would m ss nore than four
days of work a nonth as a result of these limtations. (A R 296.) The
ALJ also gave “very little weight to Dr. Barrozo’'s questionnaire
responses,” because “[t]he treatnment notes from exactly the sanme tinme
period conpletely contradict the responses on the nmental [RFC
guestionnaire.” (A R 24.) |Instead, the ALJ gave “great weight to the

opi nion of the State Agency reviewi ng nmental health consultants.” (1d.)

8
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Contrary to the ALJ's finding, the information Dr. Barrozo provi ded
in the questionnaire is not necessarily inconsistent with her treatnent
notes. The ALJ relied on Dr. Barrozo’s treatnment notes dated April 20,
May 20, June 29, Septenber 8, Cctober 19, and Novenber 16, 2009, which
indicate, with regard to auditory and visual hallucinations, that
plaintiff has fewor “none” at this tine and that plaintiff’s depression
had i nproved. (A R 311-19.) The ALJ, however, fails to explain how
limtations in such categories “conpletely contradict” Dr. Barrozo's
April 20, to Novenber 16, 2009 treatnent notes. (A R 24.) An absence
of auditory or visual hallucinations on the date Dr. Barrozo exam ned
plaintiff and wote these treatnent notes would not preclude a finding
that plaintiff has a limtation in, for exanple, “the ability to
remenber | ocations and work-1ike procedures.” (AR 295.) That soneone
is not experiencing hallucinations does not, ipso facto, nmean that he
al so does not suffer from any nental health issues. Simlarly, an
i nprovenent in plaintiff’s depression does not establish that plaintiff
would not be [imted in the ways indicated by Dr. Barrozo’s treatnent
notes. |If the ALJ questioned whether there was an objective basis for
Dr. Barrozo’s opinion, the ALJ should have conducted an “appropriate
inquiry” by re-contacting Dr. Barrozo. See Sins, 530 U S at 110-11;
see also Smolen, 80 F.3d at 1288; Brown, 713 F.2d at 443.

Significantly, the ALJ fails to acknow edge that, on the sane page
of Dr. Barrozo’'s treatnent notes as that on which the ALJ relies, Dr.
Barrozo also opined that plaintiff is “unable to work” -- an opinion
that is consistent with, rather than contrary to, her questionnaire
findings. (AR 312.) Further, the ALJ overlooks the finding in the

guestionnaire that plaintiff’s GAF score is 40, and Dr. Barrozo's

9
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treatnent notes indicate that plaintiff’'s GAF score is 40-50!' -- again,
findings that are consistent. (AR 292, 312.) Thus, the ALJ' s
conclusion that “the treatnent notes fromexactly the sane tine period
conpletely contradict the responses on the nental [RFC] questionnaire”
is factually incorrect and unpersuasive, and it does not constitute a
specific and legitimte ground for rejecting Dr. Barrozo’s opinion

(AR 24.)

Had Dr. Barrozo’ s opinion been consi dered properly, her opinion as
that of a treating physician should have carried nore weight than that
of the State agency physician. See 20 C.F. R 8 416.927 (d)(2) (stating
that generally greater weight is afforded to treating physicians, as
they are likely the nmedical professionals nost able to provide a
detailed, |ongitudinal picture of the claimant’s nedi cal inpairnment(s)
and nmay bring a unique perspective to the nedical evidence that cannot
be obtained from objective nedical findings alone or fromreports of
i ndi vi dual exam nations, such as consultative exam nations). Further,
as a treating physician specializing in psychiatry, Dr. Barrozo's
opi nion should have been given additional weight. See 20 CF. R

8 416.927(d)(5); see, e.g., Benecke v. Barnhart, 379 F.3d 587, 594 n. 4

(9th Gr. 2004)(stating that opinion of specialist about nedical issues

' The GAF scale “[c]onsider[s] psychological, social, and
occupational functioning on a hypothetical continuum of nental health-
illness.” D agnostic and Statistical Mnual of Mental D sorders, DSM

|V-TR, 34 (rev. 4th ed. 2000). A rating of 31-40 reflects “[s]one
inFairnent Inreality testing or conmuni cation (e.g., speechis at tines
illogical, obscure, or irrelevant) OR major inpairnent in several areas,
such as work or school, famly relations, judgnment, thinking or nood
(e.g., depressed man avoids friends, neglects famly, and is unable to

work . . . ).” Id. A vrating of 41-50 reflects “[s]erious synptons
e.g., suicidal ideation, severe obsessional rituals, frequent
shoplifting) OR any serious inpairnent in social, occupational, or

school functioning (e.g., no friends, unable to keep a job).” Id.

10
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related to that specialist’s area of specialty is to be given greater

wei ght) .

I11. The ALJ Failed To G ve Cear And Convincing Reasons For
Finding Plaintiff’'s Testinmony To Be Not Credible.

Once a disability claimant produces objective nedical evidence of
an underlying inpairnment that is reasonably likely to be the source of
claimant’ s subjective synpton(s), all subjective testinony as to the
severity of the synptons nust be considered. Moi sa v. Barnhart, 367
F.3d 882, 885 (9th Cir. 2004); Bunnell v. Sullivan, 947 F.2d 341, 345
(9th Gr. 1991); see also 20 C.F.R 8 416.929(a) (explaining how pain

and ot her synptons are evaluated). “[U nless an ALJ makes a findi ng of
mal i ngeri ng based on affirmative evidence thereof, he or she may only
find an applicant not credible by making specific findings as to
credibility and stating clear and convincing reasons for each.”
Robbi ns, 466 F.3d at 883. The factors to be considered in weighing a
claimant’s credibility include: (1) the claimant’s reputation for
trut hful ness; (2) inconsistencies either in the claimant’s testinony or
between the claimant’s testinony and her conduct; (3) the claimant’s
daily activities; (4) the claimant’ s work record; and (5) testinony from
physi cians and third parties concerning the nature, severity, and effect
of the synptonms of which the claimnt conplains. See Thomas v.
Barnhart, 278 F.3d 947, 958-59 (9th Cr. 2002); see also 20 C F. R
§ 416.929(c).

The ALJ found that plaintiff’s “nedically determ nabl e inpairnent

could reasonably be expected to result in the assessed |imtations”

11
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(AR 24.) However, the ALJ cited no evidence of nalingering by
plaintiff. Accordingly, the ALJ's reason for rejecting plaintiff’s

credibility nust be clear and convinci ng.

The ALJ failed to explicitly state precisely why he found plaintiff
not credible. Wil e the Comm ssioner now offers several reasons to
justify the ALJ's adverse credibility determnation -- including
plaintiff’s poor conpliance with treatnment, his crimnal history, and
his performance at the consultative exam nation with Dr. Suzanne Ashman
-- the ALJ did not identify any such factors as supporting his
credibility finding. The Court cannot entertain these post hoc
rationalizations now proffered by the Comm ssioner. See, e.g., On, 495
F.3d at 630 (“We review only the reasons provided by the ALJ in the
disability determnation and may not affirm the ALJ on a ground upon
which he did not rely”); Connett, 340 F.3d at 874 (finding that “[i]t
was error for the district court to affirm the AL)' s credibility

deci si on based on evidence that the ALJ did not discuss”).

The ALJ's failure to nmake specific findings regarding plaintiff’s
credibility, nmuch less to proffer clear and convincing reasons to
support his adverse credibility determ nation, constitutes reversible

error.

V. Remand |s Required.

The deci sion whether to remand for further proceedi ngs or order an
i medi ate award of benefits is within the district court’s discretion.

Harman v. Apfel, 211 F.3d 1172, 1175-78 (9th Cr. 2000). Where no

12
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useful purpose woul d be served by further adm ni strative proceedi ngs, or
where the record has been fully developed, it is appropriate to exercise
this discretion to direct an i medi ate award of benefits. [Id. at 1179
(“[T] he deci sion of whether to remand for further proceedi ngs turns upon
the likely utility of such proceedings.”). However, where there are
outstanding issues that nust be resolved before a determ nation of
disability can be made, and it is not clear fromthe record that the ALJ
woul d be required to find the claimant disabled if all the evidence were

properly evaluated, remand is appropriate. 1d. at 1179-81.

Remand is the appropriate remedy to allow the ALJ the opportunity
to renmedy the above-nentioned deficiencies and errors. See, e.g.
Benecke, 379 F.3d at 593 (remand for further proceedings is appropriate
i f enhancenent of the record would be useful); see Dodrill v. Shalala,
12 F.3d 915, 918 (9th Cir. 1993)(ordering remand so that the ALJ could
articulate specific and appropriate findings, if any existed, for

rejecting the claimnt’s subjective pain testinony).

On remand, the ALJ should revisit his consideration of the various
medi cal opinions. Additionally, to the extent necessary, the ALJ should
develop the record further to resolve any conflicts or anbiguities with
respect to the treatnent records and RFC questionnaires. [In addition,
should the ALJ again find plaintiff to lack credibility, the ALJ nust
set forth clear and convincing reasons for any such adverse credibility
determ nation
111
111
111

13
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CONCLUSI ON

Accordingly, for the reasons stated above, IT IS ORDERED that the
deci si on of the Conmmi ssioner is REVERSED, and this case is REMANDED f or

further proceedings consistent wth this Menorandum Opi ni on and Order.

IT IS FURTHER ORDERED that the Cerk of the Court shall serve
copi es of this Menorandum Qpi ni on and Order and the Judgnent on counsel

for plaintiff and for defendant.

LET JUDGVENT BE ENTERED ACCORDI NGLY.

DATED:  July 26, 2012 7%@3&5&1' 4. )232&

MARGARET A. NAGLE
UNI TED STATES MAG STRATE JUDGE
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