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UNI TED STATES DI STRI CT COURT
12 CENTRAL DI STRI CT OF CALI FORNI A
11 || CATHY L. ADAMS, NO. EDCV 11-01509- VAN
12 Plaintiff,
VEMORANDUM COPI NI ON
13 V.
AND ORDER
14 | M CHAEL J. ASTRUE,
Comm ssi oner of Social Security,

o Def endant .
16
17
18 Plaintiff filed a Conpl aint on Septenber 27, 2011, seeking review
19 || of the denial by the Social Security Comm ssioner (“Conm ssioner”) of
20 || plaintiff’ s application for a period of disability, disability insurance
21 || benefits (“DIB"), and suppl enental security inconme (“SSI”). On Cctober
22 || 26, 2011, the parties consented, pursuant to 28 U S.C. 8 636(c), to
23 || proceed before the undersigned United States Magistrate Judge. The
24 || parties filed a Joint Stipulation on July 2, 2012, in which: plaintiff
25 || seeks an order reversing the Conm ssioner’s decision and awarding
26 || benefits or, alternatively, remanding for further admnistrative
27 || proceedi ngs; and the Conm ssi oner requests that his decision be affirned
28 | or, alternatively, remanded for further adm nistrative proceedi ngs.
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SUMVARY OF ADM NI STRATI VE PROCEEDI NGS

On August 29, 2008, plaintiff filed an application for a period of
disability, DB, and SSI alleging an inability to work since March 16,
2006, due to fibronmyalgia, restless leg syndrone, irritable bowel
syndrone, di abetes, nood di sorder, degenerative disc disease, and high
bl ood pressure. (See Adm nistrative Record (“A.R ") 21, 35, 53-56, 124-
27, 128-31, 148.) Plaintiff has past rel evant work experience “in hone

care.” (A R 148.)

The Conm ssioner denied plaintiff’s application initially and upon
reconsi deration. (A R 57-60, 64-70.) On May 3, 2010, plaintiff, who
was represented by counsel, appeared and testified at a hearing before
Adm ni strative Law Judge Joseph D. Schloss (the “ALJ”). (A R 28-52.)
Vocati onal expert Sandra Fioretti also testified. (ld.) On June 10,
2010, the ALJ denied plaintiff’s claim (AR 18-27), and the Appeals
Counci | subsequently denied plaintiff’s request for review of the ALJ's

decision (AR 1-6). That decision is now at issue in this action.

SUMVARY OF ADM NI STRATI VE DECI SI ON

The ALJ found that plaintiff has not engaged i n substantial gai nful
activity since March 16, 2006, the all eged onset date of her disability.
(AR 20.) The ALJ further determned that plaintiff has the severe

i mpai rments of “fibronyal gia syndrome and di abetes nellitus.”t (Id.)

! Wth respect to plaintiff’s other alleged inpairnments, the ALJ
stated that, f[p[aintiffL’s all eged nood disorder, restless leg
syndrone, and irritable bowel syndrone are not docunented by the
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He concl uded that these inpairnments do not neet or nedically equal the
criteria of an inpairnment listed in 20 CF.R Part 404, Subpart P,
Appendi x 1, the Listing of Inpairnents. (A R 21.)

After reviewing the record, the ALJ determ ned that plaintiff has
the residual functional capacity (“RFC') to performless than the ful
range of nmedium work as defined in 20 CF.R 88 404.1567(c) and
416.967(c). (AR 22.) Specifically, the ALJ found that plaintiff:

can lift and/or carry 50 pounds occasionally; push and pull
wi thin these weight restrictions; stand and/or wal k 6 hours in
an 8- hour workday; and sit 6 hours in an 8-hour workday. She
can perform postural activities frequently, i ncl udi ng
cl i mbi ng, bendi ng, stooping, crouching, squatting, crawing,

and reaching. She can do fine fingering frequently.

(1d.)

The ALJ found that plaintiff is capable of perform ng her past
rel evant work as a hone attendant, conpani on, and day worker on a ful
time basis. (A R 24.) Accordingly, the ALJ concluded that plaintiff
has not been under a disability, as defined in the Social Security Act,
from March 16, 2006, the date her application was filed, through June
10, 2010, the date of his decision. (ld.)

obj ective nedi cal evidence and are found to be non-severe i npairnents], ]

[and her] hypertension is controlled with nedication and is a non-
severe inmpairnent.” (A R 21.) The ALJ’s findings in this respect are
not chal l enged by plaintiff.
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STANDARD OF REVI EW

Under 42 U.S.C. 8 405(g), this Court reviews the Comm ssioner’s
decision to determ ne whether it is free fromlegal error and supported

by substantial evidence. On v. Astrue, 495 F.3d 625, 630 (9th Cr.

2007). Substantial evidence is “*such rel evant evi dence as a reasonabl e

m nd m ght accept as adequate to support a conclusion.”” Id. (citation
omtted). The “evidence nust be nore than a nere scintilla but not
necessarily a preponderance.” Connett v. Barnhart, 340 F.3d 871, 873
(9th Gr. 2003). “While inferences from the record can constitute

substantial evidence, only those ‘reasonably drawn fromthe record w |
suffice.” Wdmark v. Barnhart, 454 F.3d 1063, 1066 (9th Cr.
2006) (citation omtted).

Al t hough this Court cannot substitute its discretion for that of
the Comm ssioner, the Court nonetheless must review the record as a

whol e, “wei ghing both the evidence that supports and the evi dence that

detracts fromthe [ Comm ssioner’s] conclusion.” Desrosiers v. Sec'y of
Health and Hum Servs., 846 F.2d 573, 576 (9th Cr. 1988); see also
Jones v. Heckler, 760 F.2d 993, 995 (9th Cr. 1985). “The ALJ is

responsi ble for determning credibility, resolving conflicts in nedical
testinmony, and for resolving anbiguities.” Andrews v. Shalala, 53 F. 3d

1035, 1039 (9th Gr. 1995).

The Court will uphol d the Comm ssioner’s deci si on when t he evi dence
IS susceptible to nore than one rational interpretation. Burch v.
Barnhart, 400 F.3d 676, 679 (9th G r. 2005). However, the Court nay

review only the reasons stated by the ALJ in his decision “and may not

4
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affirmthe ALJ on a ground upon which he did not rely.” On, 495 F. 3d
at 630; see also Connett, 340 F.3d at 874. The Court wll not reverse
the Comm ssioner’s decision if it is based on harmless error, which
exists only when it is “clear fromthe record that an ALJ's error was
‘“inconsequential tothe ultimte nondisability determ nation.’” Robbins
V. Soc. Sec. Adm n., 466 F.3d 880, 885 (9th G r. 2006)(quoting Stout v.
Conmir, 454 F.3d 1050, 1055 (9th Cir. 2006)); see al so Burch, 400 F.3d
at 679.

DI SCUSSI ON
Plaintiff clains the ALJ failed to consider properly: (1) the
opinion of plaintiff’s treating physician, Ted Lee, MD.; and

(2) plaintiff’s testinmony. (Joint Stipulation (“Joint Stip.”) at 4.)

The ALJ Failed To G ve Specific And Legiti mate Reasons

Supported By Substantial Evidence For Rejecting The

inion & Plaintiff’'s Treati ng Physi ci an, Ted Lee, M D.

Plaintiff clainms that the ALJ inproperly rejected the opinion of
her treating physician, Dr. Ted Lee. (Joint Stip. at 5-8.) The Court

agr ees.

The opinions of treating physicians are entitled to the greatest
wei ght, because the treating physicianis hired to cure and has a better

opportunity to observe the claimant. Magall anes v. Bowen, 881 F. 2d 747,

750 (9th Cr. 1989). Wien a treating physician’s opinion is not

contradi cted by another physician, it may be rejected only for “clear
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and convincing” reasons. Lester v. Chater, 81 F.3d 821, 830 (9th G

1995) (as anended). When contradicted by another doctor, a treating
physician's opinion may only be rejected if the ALJ provides “specific
and | egitimate” reasons supported by substantial evidence in the record.
| d.

Fi bronyalgia is not well-understood and 1is difficult to

di agnose. See Jordan v. Northrop G umman Corp. Wl fare Plan, 370 F.3d

869, 872 (9th Cir. 2004)(noting that “fibronyal gia's cause or causes are
unknown, there is no cure, and, of greatest inportance to disability
law, its synptons are entirely subjective”), overrul ed on other grounds
in Abatie v. Alta Health & Life Ins., 458 F. 3d 955, 970 (2006); Sarchet
v. Chater, 78 F.3d 305, 306 (7th Cr. 1996)(“fibronyalgia . . . [is an]

el usive and nysterious . . . disease”). “The principal synptons [of
fibromyal gial] are ‘pain all over,’ fatigue, disturbed sleep, stiffness,
and . . . nultiple tender spots, nore precisely 18 fixed | ocations on
the body (and the rule of thunb is that the patient nust have at | east
11 of them to be diagnosed as having fibronyal gia) that when pressed
firmy cause the patient to flinch.” Rollins v. Mssanari, 261 F.3d
853, 855 (9th G r. 2001)(quoting Sarchet, 78 F.3d at 306.) Because of

the nature of fibronmyalgia, its diagnosis necessarily hinges on a
claimant's subjective synptons; “[t]here are no | aboratory tests for the
presence or severity of fibronyalgia.” Jordan, 370 F.3d at 872;
Sarchet, 78 F.3d at 306 (sane).

On January 6, 2010, plaintiff’s treating doctor, Dr. Lee, conpleted
a “Medical Opinion Re: Ability To Do Wrk-Rel ated Activities (Physical)”

i n which he di agnosed plaintiff with fibronyal gi a, severe back pain, and
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degenerative disc disease. (A-R 318-20.)

plaintiff's inpairnents limted her

opined that plaintiff was imted

| ess than ten pounds on an occasiona

standi ng, and wal king | ess than

never tw sting, crouching, clinbing stairs or
reachi ng; avoid noderate exposure to extrene cold, wetness,

noi se, and funes; and avoid all exposure to extrene heat

to, inter alia:

two hours in an eight-hour

Dr. Lee noted

ability to work. (A R 320.)

t hat
He

lifting and carrying

| adders, and occasi

and frequent basis; sitting,

wor kday;

onal

hum dity,

and hazards.

(AR 318-20.) Dr Lee also opined that plaintiff would m ss at |east
three days of work per nonth due to her inpairnments. (A R 320.)

The ALJ gave “limted weight” to the limtations that “Dr. Lee
ascribes . . . to [plaintiff]’s fibronyal gia pain,” because it was “not

supported by the treatnent records

i ncluding those prepared by Dr.

given by the ALJ for rejecting the opinion of Dr.

it fails to reach the |evel of

medi cal opi ni on. Enbrey v. Bowen,

specificity required for
849 F.2d 418, 421-22 (9th

1988) (“To say that nedical opin

objective findings or are contr

from Nei ghborhood Health[c]are

Lee.” (AR 23.) This sole reason

Lee i s inadequate, as

rejecting a

Cr.

ons are not supported by sufficient

ary to the preponderant

mandated by the objective findings does not

specificity our prior cases have required .

achi eve the |evel

The ALJ nust do

concl usi ons

of

nor e

than offer his conclusions. He nust set forth his own interpretations

and expl ain why they, rather than

omtted).

Further, the ALJ' s assertion that Dr.

support in the treatnent records

the doctors’, are correct.”)(footnote

isS incorrect.
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Lee’ s medi cal opinion |

Al t hough many of
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treatment notes from Nei ghborhood Healthcare are illegible, the record
contains wvarious reports related to plaintiff'’s treatnent for
fibromyalgia or some of its synptons (i.e., pain, fatigue, stiffness,
and disturbed sleep). (See AR 251 — 11/17/08 (fibronyal gia noted by
Dr. Lee); AR 252 - 01/07/09 (fibronyalgia and insomia noted by Dr.
Lee); AR 378 - 04/28/09 (fibronyalgia and pain noted by GCerard J.
Carvalho, MD.); AR 401 - 09/08/09 (fibronyalgia, back pain, and
spasnms noted by Dr. Lee); AR 400 — 09/22/09 (fibronyal gi a noted by Dr.
Lee); AR 375 - 10/12/09 (chest pain, palpitations, back pain, joint
stiffness, joint swelling noted by Bryan Sauter, PA-C); A R 392 -
12/ 09/ 09 (fibronyal gi a noted, although doctor’s naneis illegible); AR
365 - 01/27/10 (mld sleep apnea and fatigue noted by Robert Troell
MD.); AR 383-84 - 03/02/10 (chest pain pal pitations, back pain, joint
stiffness, and joint swelling noted by Bryan Sauter, PA-C); A R 388 -
03/10/10 (reflecting Dr. Janes Y. Tsai’'s opinion that plaintiff’s
“[e]l evated Haptoglobin [is] likely due to Fibronyalgia and I1BS”).)

Mor eover, on August 24, 2010, after the ALJ rendered his deci sion,
Dr. Lee conpleted a “Fibronyal gia D sease Resi dual Functional Capacity
Questionnaire” in which he noted that he had nonthly contact wth

plaintiff.? (AR 418.) He noted “clinical exam consistent wth

2 This Questionnaire was not part of the record when the ALJ
rendered his decision on June 10, 2010. (See AR 4.) Although this
Questionnaire was submtted to the Appeals Council after the ALJ had
i ssued his decision -- and thus, contrary to plaintiff’s contention, the
ALJ cannot be faulted for failing to address it -- defendant does not
argue that this evidence is not part of the record or that this Court
cannot consider it in determning whether the ALJ's decision is
supported bK substanti al evidence. See Ramrez v. Shalala, 8 F.3d 1449,
1451-52 (9th G r. 1993)(reviewi ng court may consi der evidence subm tted
to Appeal s Council in determ ning whether ALJ's decision is supported by
substanti al evidence); Harnman v. Apfel, 211 F.3d 1172, 1180 (9th G

8
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fibromyalgia.” (1d.) Dr. Lee listed plaintiff’s synptons as incl uding
mul ti pl e tender points, nonrestorative sleep, chronic fatigue, norning
stiffness, muscle weakness, nunbness, tingling, and breathlessness.

(Id.) He noted that plaintiff had severe pain at all tender points.

(AR 419.) Dr. Lee also noted that plaintiff’s nedications cause
certain side effects, such as nausea and sedation. (AR 420.) He
further indicated that during a typical workday, plaintiff frequently
experiences pain or other synptons severe enough to interfere with her
attention and concentration. (lId.) Specifically, with respect to
plaintiff’s functional [imtations, he stated that plaintiff cannot sit
| onger than ten mnutes at one tinme, she cannot stand for |onger than
five mnutes at one time, and she can only sit and stand/wal k for |ess
than two hours in total during an eight hour working day. (ld.) Dr.
Lee further opined that plaintiff can lift and carry less than ten
pounds occasionally, but never anything over ten pounds, and has
significant limtations in doing repetitive reaching, handling or
fingering. (AR 421.) Significantly, Dr. Lee also opined that
plaintiff is likely to be absent fromwork nore than three tinmes a nonth
as a result of her inpairnents or treatnent. (AR 422.) Dr. Lee

concl uded that plaintiff was permanentl|ly di sabl ed due to fibronyal gi a.

(1d.)

Thus, the ALJ's conclusion that Dr. Lee's assessnent isS not

supported by the treatnment records, including those prepared by Dr. Lee

2000) (additional materials submtted to Appeals Council properly may be
consi dered, because Appeal s Council addressed themin context of denying
claimant's request for review); Gonez v. Chater, 74 F.3d 967, 971 (9th
Cir. 1996) (evidence submtted to Appeals Council is part of record on
review to federal court).
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hi msel f, is underm ned not only by the evidence of record before the ALJ
at the time of his decision but also by the August 24, 2010
Questionnaire submtted by plaintiff to the Appeals Council after the
ALJ rendered his decision.® Accordingly, considering the record as a
whol e, including the additional evidence submtted by plaintiff to the
Appeal s Council, the ALJ' s rejection of the opinion of Dr. Lee is not

supported by substantial evidence and free fromlegal error.

On remand, Dr. Lee’'s opinion nust be considered in its entirety
w th proper evaluation of his August 24, 2010 Questionnaire. Further,
should the ALJ again elect to give Dr. Lee’'s opinion “limted weight”
and, instead, to give controlling weight to the opinion of a
nonexam ning State agency physician, then the ALJ nust set forth

specific and legitimate reasons for doing so.

1. The ALJ Failed To G ve Cear And Convinci ng Reasons For
Finding Plaintiff’'s Testinony To Be Not Credible.

Once a disability claimant produces objective nedical evidence of
an underlying inpairnment that is reasonably likely to be the source of

claimant’ s subjective synpton(s), all subjective testinony as to the

8 The Appeals Council considered the August 24, 2010
Questionnaire (AR 4.), which it mde part of the Admnistrative
Record, but determ ned that the evidence “d[id] not provide a basis for
changing the [ALJ]'s decision” (AR 2). Notwthstanding the Appeals
Council”™s determnation, this Court nust consider such evidence in
determ ning whether the ALJ's decision is supported by substanti al
evidence and free fromlegal error. See Brewes v. Conmmir of SSA 682
F.3d 1157, 1163 (9th G r. 2012)(holding that “when the Appeal s Counci
consi ders new evidence in deciding whether to review a deci sion of the
ALJ, that evidence becones part of the adm nistrative record, which the
district court nust consider when reviewing the Conm ssioner’s fina
deci sion for substantial evidence”).

10
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severity of the synptons nust be considered. Mbi sa v. Barnhart, 367
F.3d 882, 885 (9th Cir. 2004); Bunnell v. Sullivan, 947 F.2d 341, 345
(9th Gr. 1991); see also 20 CF. R 88 404.1529(a), 416.929(a)

(expl ai ning how pain and other synptons are evaluated). “[Unless an
ALJ nmakes a finding of malingering based on affirnmative evidence
thereof, he or she may only find an applicant not credible by making
specific findings as to credibility and stating clear and convincing
reasons for each.” Robbi ns, 466 F.3d at 883. The factors to be
considered in weighing a claimant’s credibility include: (1) the
claimant’s reputation for truthful ness; (2) inconsistencies either in
the claimant’s testinony or between the claimant’s testinony and her
conduct; (3) the claimant’s daily activities; (4) the claimant’s work
record; and (5) testinony from physicians and third parties concerning
the nature, severity, and effect of the synptons of which the clai mant
conpl ai ns. See Thomas v. Barnhart, 278 F.3d 947, 958-59 (9th Gr.
2002); see also 20 C F.R 88 404.1529(c), 416.929(c).

The ALJ found plaintiff has the severe inpairnents of fibronyal gia
syndrone and di abetes nellitus. (AR 20.) However, he found that
plaintiff's “statenments concerning the intensity, persistence and
l[imting effects of her synptons are credible only to the extent they
are consistent wth [his RFC] assess[nent].” (AR 23.) The ALJ cited
no evi dence of malingering by plaintiff. Accordingly, the ALJ's reason

for rejecting plaintiff’s credibility nust be clear and convi nci ng.

The ALJ found plaintiff’s subjective conplaints to be “not fully
credible,” because (1) “[a]lthough [plaintiff] subscribes to a w de

vari ety of pains and other physical conplaints, there are no objective

11
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medi cal, clinical, |aboratory, or radiographic findings to support these
asserted synptons”; and (2) plaintiff “has denonstrated for at | east the
past 3 years that she is able to work for 15 hours per week,” and
“Itl]here is a total |ack of nmedical evidence to show that she coul d not

do the same work for 40 hours per week.” (A R 23.)

The ALJ's first ground for finding plaintiff to be not credible
cannot, by itself, constitute a clear and convincing reason for
discrediting plaintiff. The failure of the objective nmedical record to
corroborate fully plaintiff's subjective synptom testinony is not, by
itself, a legally sufficient basis for rejecting such testinony.
Rollins, 261 F.3d at 856; Burnell, 947 F.2d at 347 (noting that “[i]f an
adjudicator could reject a <claim of disability sinply because
[plaintiff] fails to produce evidence supporting the severity of the
pain there would be no reason for an adjudi cator to consider anything
ot her than nedical findings”). Moreover, the | ack of objective nedi cal
evidence is consistent with the nature and synptons of fibronyal gia.

Benecke v. Barnhart, 379 F.3d 587, 594 (9th G r. 2004)(stating that

fibromyal gia “is diagnosed entirely on the basis of patients’ reports of
pain and other synptons”). Accordingly, the ALJ's finding that the
obj ective evidence does not support the extent of plaintiff’'s synptons
cannot, w thout nore, constitute a clear and convincing reason for
discrediting plaintiff’s testinony. See Varney v. Secretary, 846 F.2d
581, 584 (9th Gr. 1988); Cotten v. Bowen, 799 F.2d 1403, 1407 (9th Cr
1986) .

The ALJ's second ground for discrediting plaintiff is also not

clear and convincing. Wile it is true that plaintiff works 15 hours

12
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per week (three hours a day, five days a week), plaintiff did not
indicate that she is capable of sustained work. (A R 33.) In fact,
when asked by the ALJ “why can’t you work through the pain and put in
anot her 15 hours a week,” plaintiff responded that she cannot do so,
because the pain is “very severe” and the “nedicine that they put ne on
makes nme very groggy.”* (A R 36.) Thus, the ALJ fails to denpbnstrate
how plaintiff's ability to work part-tinme as a caregi ver amounts to the
ability to engage in, and sustain, full-time conpetitive work. See

Cooper v. Bowen, 815 F.2d 557, 561 (9th Cr. 1987)(disability clai mant

need not ‘vegetate in dark room to be deened eligible for benefits);

Fair v. Bowen, 885 F.2d 597, 603 (9th Cr. 1989)(“The Social Security

Act does not require that [an individual] be utterly incapacitated to be
eligible for benefits, . . . and many hone activities are not easily
transferable to what may be the nore grueling environnent of the
wor kpl ace, where it mght be inpossible to periodically rest or take
medi cation.”)(internal citations omtted). As such, the ALJ's second

reason for discrediting plaintiff's testinony is unavailing.

Accordingly, for the aforenentioned reasons, the ALJ failed to give

cl ear and convincing reasons, as required, for discrediting plaintiff's

4 VWiile not raised by plaintiff, the Court notes that the ALJ
nmust al so consider all the side effects of plaintiff's pain nedication
and their inpact on plaintiff's ability to work. There is no indication
that the side effects of plaintiff's nedications were considered in the
ALJ's disability eval uation. See Erickson v. Shalala, 9 F.3d 813
817-18 (9th G r. 1993)(noting that an ALJ nust consider all factors,
including the side effects of nedications, that mght have a
““significant inpact on an individual's ability to work’”)(citation
omtted); see also Soc. Sec. Ruling 96-7p, 1996 W. 374186, at *2-*3,
1996 SSR LEXIS 4, at *7-*8 (noting that the type, dosage, effectiveness,
and side effects of any nedication the individual takes or has taken to
all eviate pain or other synptons should be considered in the disability
evaluation); 20 C. F. R 88 404.1529(c)(3)(iv), 416.929(c)(3)(iv).

13
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subj ective pain testinony.?®

I11. Remand |s Required.

The deci si on whether to remand for further proceedi ngs or order an
i mredi ate award of benefits is within the district court’s discretion.
Harman, 211 F. 3d at 1175-78. Were no useful purpose woul d be served by
further adm nistrative proceedings, or where the record has been fully
devel oped, it is appropriate to exercise this discretion to direct an
i mredi ate award of benefits. I1d. at 1179 (“[T] he deci si on of whether to
remand for further proceedings turns upon the likely utility of such
proceedi ngs.”). However, where there are outstanding issues that nust
be resol ved before a determ nation of disability can be made, and it is
not clear fromthe record that the ALJ would be required to find the
claimant disabled if all the evidence were properly evaluated, remand i s

appropriate. Id. at 1179-81.

Remand is the appropriate renmedy to allow the ALJ the opportunity
to remedy the above-nentioned deficiencies and errors. See, e.g.
Benecke, 379 F.3d at 593 (remand for further proceedings is appropriate
i f enhancenent of the record would be useful); see Dodrill v. Shalala,
12 F.3d 915, 918 (9th Cir. 1993)(ordering remand so that the ALJ could
articulate specific and appropriate findings, if any existed, for

rejecting the claimnt’s subjective pain testinony).

®> Wile the Commi ssioner now offers other reasons to explain the
ALJ's credibility determnation, the Court cannot entertain these post
hocdratlonallzatlons. See, e.g., On, 495 F.3d at 630; Connett, 340
F.3d at 874.

14
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The ALJ needs to reconsider plaintiff's testinony regarding her
pain and ability to work and, if appropriate, give clear and convincing
reasons for rejecting it. |In addition, the ALJ nmust give plaintiff's
treating physician's opinion its deserved weight or give specific and

legitimate reasons for not doing so.
CONCLUSI ON

Accordingly, for the reasons stated above, IT IS ORDERED that the
deci si on of the Conmm ssioner is REVERSED, and this case is REMANDED f or

further proceedings consistent wth this Menorandum Opi ni on and Order.

IT I'S FURTHER ORDERED that the Cerk of the Court shall serve
copi es of this Menorandum Qpi ni on and Order and the Judgnent on counsel

for plaintiff and for defendant.

LET JUDGVENT BE ENTERED ACCORDI NGLY.

DATED:  August 27, 2012 7%@3,5@}' 4. )232&

MARGARET A. NAGLE
UNI TED STATES MAG STRATE JUDGE
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