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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT

JAIME ENGLER, AND ALL
RLMILARLY SITUATED PERSONS ET]

Plaintiff (s),
V.

RECONTRUST COMRNY, a Foreign
Corporation, BAC HOME LOANS
SERVICING, L.P., a Foreign
Corporation, BANK OF AMERICA,
N.A., a foreign Corporation,
MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS INC, AKA
MERS, a Foreign Corporation, MERS
CORP, A Foreign Corporation,
AMERICAN FIRST REAL ESTATE
SERVICES, Inc, A California
Corporation, 43-126 Parkway Esplana
East, La Quinta, CA 92253, in rem

property,

ALL PERSONS KNOWN AND
UNKNOWN CAUSE OF ACTIONING
ANY LEGAL OR EQUITABLE RIGHT,
TITLE, ESTATE, LIEN OR INTEREST
!-I?IEFFQQE'IA\I\II_ PROPERTY DESCRIBED

ADVERS TO PLAINTIFFS TITLE OR
ANY CLOUD ON PLAINTIFFS TITLE
THERETO, REFERRED TO AS 43-12(
Parkway Esplanade East, La Quinta, G

Doc. 49

OF CALIFORNIA

Case No. CV12-1165 CBNGEPXY

ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANTS’
MOTION TO DISMISS

\w )

A

92253,
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Defendants.

PEOPLE OF CALIFORNIA, UNITED
STATES OF AMERICA, RIVERSIDE
COUNTY, CALIFORNIA

Parties In Interest.

Before the Court is a Motion to Dismiss under Federal Rule of Civil
Procedure 12(b)(6) and Motion to StriRanitive Damages filed by Defendants
ReconTrust N.A., Bank of America @o, and Bank of America, N.A.
(collectively, “Defendanty. (Docket No. 39 (“Motion).) Defendants have also

filed a Request for Judicial Nog (“RIJN”). (Docket No. 40.)
Plaintiff is proceedingro se The Court again advises Plaintiff that the

Central District of California offers Pi®e Clinics in Riverside, Santa Ana, and
Los Angeles to provide information and guidancero selitigants, such as
Plaintiff, who are not represented by coeinsThe Los Angeles Pro Se Clinic is
located in:

The United States Courthouse
312 N. Spring Street, Room G-19, Main Street Floor
Los Angeles, CA 90012

The Los Angeles Pro Se Clinicapen on Mondays)ednesdays, and
Fridays from 9:30 am - 12:00 pm and tiiesm 2:00 pm - 4:00 pm. Plaintiff can
find more information about all the Ciags, including hours and addresses, at
http://court.cacd.uscourtpv/cacd/ProSe.nsf/.

.  JURISDICTION

This Court has jurisdiction pursuaio 28 U.S.C. 88 1331, 1337, 2201.
This Court has supplemental jurisdictiover the state law causes of action
pursuant to 28 U.S.C. § 1367.

. PROCEDURAL AND FACTUAL OVERVIEW
This case is about a foreclosureRbintiff's property initiated by




© 00 N O O A~ W DN B

N NN NN NNNDNRRRRRRER R PR RB R
© N O O »h WO NP O © © N O 0o b W NP O

Defendant ReconTrust N.ADefendants include Bank of America Corp.
(“BAC"); ReconTrust, N.A. (“ReconTrst”); and Bank of America, N.A.
(“BANA”). In 2007, Plaintiff decided taefinance a residence located at 126
Parkway Esplanade East, La Quinta, Catifar(the “Property”). On June 21,
2007, Plaintiff signed a Deed of Trust (tidote”) to refinance the Property.
(SAC 1 16.) The initial trustee ongiNote was Chicago Title Company
(“Chicago Title”), and the originddeneficiary was Mortgage Electronic
Registration Systems, INMERS”). (RJIN, Exh. Aj

A nonjudicial foreclosure pross began on Mahc24, 2011 when
ReconTrust issued a “Notice of Defaulthcument to inform Rintiff that he was
in default on his mortgage. (RJN, Exh) On March 25, 2011, a “Substitution g
Trustee” was recorded, which statedttMERS substituted ReconTrust as the
trustee on the Note (replacing Chicago Titl@RNJ, Exh. B.) On the same day,
“Corporation Assignment of Deed of Trust” was recorded, which stated that
MERS assigned its beneficial righiader the Note tBAC Home Loans
Servicing, LP. (RN, Exh. C.)

Three months later, on June 24, 204 INotice of Trustee’s Sale” was
recorded, which stated that the Propertuld be sold at auction in a July 20,
2011 foreclosure sale. (RJN, Exh. &) the sale, Defenda BANA purchased
the Property. (RJIN, Exh. F.)

At some point between the time R@&d rust was substituted as the trustee
(March 25, 2011) and the foreclosure qdldy 20, 2011), ReconTrust securitize(

Plaintiff's loan in connection with mortgage loan trust called Countrywide

! Defendants seek judicial notice of six documentsitfiginal “Deed of Trust,"Substitution of Trustee,”
“Corporation Assignment of Deed of Trust,” “Notice of Default and Election to Sell Under Deedstf' TNotice
of Trustee Sale,” and “Trustee’'s Deed Upon Sale.” (RJIN, Exhs. A-F.) Each of the documents has been file
the County of Riverside Office of the Assessor-County Clerk-Reporter. Some of these documents were incl
referenced in the SAC.Sée, e.g RIN, Exhs. A, B, C.) The court takadicial notice of these documents becaus
they are matters of public recorded=R. EviD. 201;Lee v. City of Los Angele250 F.3d 668, 689 (9th Cir. 2001).
The Court’s judicial notice d&s not mean that the Coaxtcepts as proven fact thhe various documents are
legitimate or non-fraudulentSee Leg250 F.3d at 689-90.
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Alternative Loan Trust 2GHY1. (SAC { 139.)

Plaintiff originally filed suit againsDefendants BAC and MERS on June ¢
2012. (Docket No. 1.) Omlarch 1, 2013, the Courtstnissed Plaintiff's First
Amended Complaint with leave to anten(Docket No. 28.) The operative
Complaint currently before the CourtRaintiff's Second Amended Complaint
(the “SAC”), which alleges thirteen caus#saction: (1) Declaratory Relief; (2)
Violation of RICO; (3) “Common Law Copsracy;” (4) “Filing of Invalid Lien;”
(5) “Fraudulent Conveyand@eceptive Practices Coad¢ Federal Regulations 17
CFR Parts 204-249;” (6) Fraudulent @ealment; (7) Fraudulent Inducement; (§
Wrongful Foreclosure; (9) Violation of éhReal Estate Settlement Procedures A
(10) Violation of the Fair Credit Reporting Act; (11) Violation of the Federal Fa
Debt Collection Practices; (12) Violati of the Truth in Lending Act; and (13)
Constructive Fraud.

On August 27, 2013, Defendants file@ tinstant Motion. On September
30, 2013, Plaintiff filed his Opposition threeeeks late. (DockeéNo. 43.) Under
the Local Rules, the Court may declinectmsider any document that a party filg
late. C.D. Cal. R. 7-12. The Court caso issue sanctions against Plaintiff for
late filing. C.D. Cal. R. 7-13, 83-laintiff is reminded that the Local Rules
apply to all litigants, includingitigants like him who proceepro sewithout a
lawyer. Future rule violatims may be met with sanctions.

lll. STANDARD OF LAW

Federal Rule of Civil Procedure 13(6) allows a court to dismiss a
complaint for “failure to state aaim upon which relief can be granted.”
Dismissal of a complaint can be based imeg a lack of a cognizable legal theor,
or the absence of sufficient facts gkel under a cognizable legal theoBomers
v. Apple, Inc.729 F.3d 953, 959-960 (9th Cir. 2013)n a motion to dismiss for
failure to state a claim, éhcourt accepts as true a#ll-pleaded allegations of

material fact and construes themaitight most favorable to the non-moving
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party. Blantz v. Cal. Dep’t of Corr. & Rehabr/27 F.3d 917, 922 (9th Cir. 2013).
To survive a motion to dismiss, thengplaint “must contain sufficient factual
matter, accepted as true, to ‘state a ckaimelief that is plausible on its face.”
Ashcroft v. Igbal556 U.S. 662, 663, 129 S. Ct. 1937, 1940, 173 L. Ed. 2d 868
(2009) (quotindgell Atlantic Corp. v. Twombjyp50 U.S. 544, 570, 127 S. Ct.
1955, 1974, 167 L. Ed. 2d 929 (2007)). Aiuol is facially pausible when the
plaintiff pleads factual content thdtaavs the court to draw the reasonable
inference that the defendant isdlia for the misconduct allege&alameh v.
Tarsadia Hotel 726 F.3d 1124, 1129 (9th Cir. 2013)he plausibility standard
requires more than the sheer possibiityconceivability that a defendant has
acted unlawfully.Id. If a complaint cannot be cured by additional factual
allegations, dismissal without leave to amend is projzer.
IV. DISCUSSION

Plaintiff's First, Second, Third, Fourtkjfth, Sixth, Seventh, Ninth, Tenth,
Eleventh, Twelfth, and Thigeenth Causes of Action are dismissed with prejudic
Defendants’ Motion to Dismiss PlaintiffSighth Cause of Action is denied.
Defendants’ Motion to Strike Plaintiff'sequest for punitive damages is denied.
The only remaining cause of action imstbase is the Eighth Cause of Action.

A.  First Cause of Action: “Declaratory Relief — Fraudulent
Reconveyance”

Plaintiff's first cause of action isyded as “Declaratory Relief Defendants
Made a Fraudulent Conveyance” undex Uniform Fraudulent Conveyance Act.
(SAC at 17; SAC 1 57.) The Uniformdtrdulent Conveyanckct (“UCTA”) has
been repealed and replaced by the ahnif Fraudulent Transfer Act (“UFTA”).
SeeCaL. Civ. CoDE 8§ 3439 et seq. UFTA appliestransfers on or after January
1, 1987. @L Civ. CoDE § 3439.12 Because the transfer challenged by Plaintif
occurred after 1987, UFTA the applicable lawld.

Plaintiff does not specifically aliee which UCTA sttute Defendants
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violated. To survive Defendants’ Motida Dismiss, the facts he alleges must
satisfy one of the UFTA causes of acti There are three possibilities under
California Civil Code 88 3439.04(a)(1), 34.04(a)(2), and 3439.05. Under thes
statutes, a debtor’s transfer is fraudulentoas creditor if certaicriteria are met.
SeeCAL. Civ. CoDE 88 3439.04(a)(1), 3439.04(a)(2), 3439.05. These statutes
provide a cause of action for a creditér.creditor is a person who has a “right tg
payment.” @L.Civ. CoDE § 3439.01(b), (c)Here, Plaintiff has not alleged that
he has a right to paymethiat Defendants owe him, @ is not a creditor.
Accordingly, Plaintiff has not alleged facts satisfying the elements of either
fraudulent transfer cause of action.

Plaintiff's First Cause of Action is dismissed with prejudice.

B. Second Cause of Action: Violation of RICO by MERS.
In its May 1, 2013 Order, the Coutismissed Plaintiff's RICO claim

without prejudice. Plaintiff has again failénl plead facts satisfying the elements

of a RICO claim.

To state a claim under RO, Plaintiff must plead facts satisfying five
elements: (1) the existencea enterprise affectingterstate commerce, (2) that
Defendants were associated withreanployed by the enterprise, (3) that
Defendants participated the conduct of the affairs dfe enterprise, (4) that
Defendants participated in a pattermratketeering which included at least two
predicate acts; and (5) that Plaintiff incuraxtual injury to business or property,
See Sedima, S.PLRv. Imrex Ca.473 U.S. 479, 496, 105 S. Ct. 3275, 87 L. Ed
2d 346 (1985). Plaintiff fails to allege facts satisfying the fourth and fifth RIC(
elements.

1. PredicateActs

Plaintiff alleges that Defendantemmitted mail and wire fraud each and
every time they mailed a documerg8AC 1 70-71.) RICO claims based on

predicate acts of mail and wire ich must be dismissed where the alleged
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predicate acts fail to stateckaim for violation of the mi&and wire fraud statutes.
See Alan Neuman Proding. v. Albright 862 F.2d 1388, 1392 (9th Cir. 1988)
(dismissing RICO claims loause predicate acts of mail and wire fraud were nqt
plead with specificity required by Rule 9(b)). Claims about mail or wire fraud
must satisfy Federal Rule of Civil Prattee 9(b), which requires fraud claims to
“state with particularity the circurmmetces constituting fraud or mistake.EFR.
Civ. P. 9(b);Albright, 862 F.2d at 1392.

Plaintiff has not identified a maiha wire fraud statute that has been
violated or how the use of the mail wasaaketeering activity. Further, Plaintiff's
generalized allegation thatail and wire fraud occurred each time a document
was mailed or recorded does not satisfyeFR{b) because it does not state with
particularity the actions thabaostitute mail and we fraud.

2. Actual Injury to Business or Property

Plaintiff alleges he suffed from mental and emotial anguish and distres:

"2

because of the RICO violations. (SA@E]) Plaintiff cannot collect damages fo

—

emotional distress under RICO, so thilegation fails as matter of law.Berg v.
First State Ins. C9915 F.2d 460, 464 (9th Cir. 1990).

Plaintiff's RICO theory focusesn MERS, the Mortgage Electronic
Registration System, which Plaintiff belewis a racketeering enterprise. To
allege actual injury to business or progeRIaintiff must allege that the RICO
activities carried out by MERS wergeoximate cause of his injuriegiolmes v.
Sec. Investor Prot. Corp503 U.S. 258, 268, 112 S. Ct. 1311, 117 L. Ed. 2d 532
(1992). Though Plaintiff alleges in conclugdashion that as a result of the RICO
violations he was damageuk fails to allege angausal connection between
MERS'’s activities and the loss of his hengood credit rating, and moneyseg
SAC 11 86, 87, 91.) Plaintiff's allegatioratthe is injured byhe alleged scheme
Is merely a legal conclusiamith no factual detail.

Plaintiff's Second Cause of Actiaa dismissed with prejudice.

7
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C. Third Cause of Action: “Common Law Conspiracy”

Plaintiff's Third Cause of Actiois for “Common Law Conspiracy.”
Conspiracy is a legal doctrine impogiliability on persons who share a commor
plan to commit a tort, not andependent cause of actioApplied Equip. Corp. v.
Litton Saudi Arabia Ltd.7 Cal. 4th 503, 510-11 (1994). Plaintiff fails to allege
any legal claim or elements this cause of action.

Plaintiff's Third Cause of Actioiis dismissed with prejudice.

D. Fourth Cause of Action: “Filing an Invalid Lien”
Plaintiff's Fourth Cause of ActioriFiling an Invalid Lien,” is not a

recognized cause of action under federdaCalifornia law. Moreover, the Court
interprets this cause of action as chali@g the original Note, which established
the lien upon the Residence. Plaintiff dowt allege any tds from which one
could conclude that the original Natefraudulent or violates a statute.

Plaintiff's Fourth Cause of Actiors dismissed with prejudice.

E.  Fifth Cause of Action: Fraudulent Conveyance Deceptive Practices:
Code of Federal Regulabn 17 CFR Parts 240-249

Plaintiff’'s Fifth Cause of Actiorfior “Fraudulent Conwgance Deceptive
Practices: Code of FedéRegulation 17 CFR Parts 240-249” is not a cause of
action that is supported by California or feldaw. To the extent that Plaintiff's
allegations challenge the assignment efote or the subsequent foreclosure
sale on the ground that Defendants sea@atihis mortgage loan, this claim fails
as a matter of law. California couend federal courts ke ruled that an
assignment of a promissory note—suchhesNote in this case—is not made
invalid by the securitization of the promissory noBee, e.gRobinson v.
Countrywide Home Loans, Ind.99 Cal. App. 4th 42, 45-46 (2011) (affirming
dismissal where the plaintiffs “allegedatitheir promissory note was ‘sold and
resold’ on the secondary mgage market, and that asesult, it had become
difficult or impossible to ascertain the actoainer of the beneficial interest in thg
note”); Toneman v. United States BaiNo. CV 12-09369-MMM (MRWX), 2013
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U.S. Dist. LEXIS 84240, at *25-31 (C.@al. Feb. 22, 2013) (Morrow, J.)
(rejecting plaintiff's challenge to a foredure based on the fact that the mortga
loan was securitizedBoyter v. Wells Fargo Bank, N,ANo. C 11-03943 SI, 2012
WL 1144281, at *5 (N.D. Cal. April 4, 2012lIston, J.) (rejecting plaintiff’s
challenge to foreclosure sale basedtanfact that the mortgage loan was
securitized).

Plaintiff’'s Fifth Cause of Action is dismissedth prejudice.
F.  Sixth and Seventh Causes of Action: Fraudulent Concealment

Fraudulent Inducement
Plaintiff's Sixth Cause of Actiorfraudulent concealment, and Seventh

Cause of Action, fraudulent inducement, do pletad sufficient facts to satisfy the

heighted pleading requirements for fraaldims. A plaintiff alleging fraud or
mistake must “state with particularitige circumstances constituting fraud or
mistake.” ED.R.Civ.P. 9(b). Additionally, wherenultiple defendants are aske
to respond to allegations of fraud, the complaint must inform each defendant
alleged participatin in the fraud.Moore v. Kayport Package Expre§85 F.2d
531, 540-41 (9th Cir. 1989).

1. Sixth Cause of Action: Fraudulent Concealment

To allege a claim for fraudulent ca@ament under California law, Plaintiff
must allege facts safying the following:

(1) the defendant must have coneelabr suppressed a material fact,

(2) the defendant must have been uraleuty to disclose the fact to

the plaintiff, (3) the defendant mubkawve intentionally concealed or
suppressed the fact with the intdot defraud the plaintiff, (4) the
plaintiff must have been unawagé the fact and would not have
acted as he did if he had known of the concealed or suppressed fact,
and (5) as a result of the conceahtier suppression of the fact, the
plaintiff must have sustained damage.

Kaldenbach v. Mut. of Omaha Life Ins..Cb78 Cal. App. 4th 830, 850 (2009)

(citation omitted)Grant v. Aurora Loan Servys/36 F. Supp. 2d 1257, 1272 (C.D.
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Cal. 2010) (citations omitted).

In Plaintiff's Sixth Cause of Action, heakes general aljations as to how
the securitization of the loan injured hinSeeSAC 11 129, 132.) Plaintiff’s
generalized allegations do not satisfg #lements of a fraudulent concealment
claim. Kaldenbach178 Cal. App. 4th at 850. And, Plaintiff fails to clearly stats
what actions each Defendant carried autich is required to meet his pleading
burden for a fraud claimMoore 885 F.2d at 540-41.

2. Seventh Cause of Action: Fraudulent Inducement

For a party to successfully plead thatwas fraudulently induced to enter
contract, he must allegeahhe “knows what he is signing, but his consent is
induced by fraud, mutual assent is présand a contract is formed, which by
reason of fraud, is voidable Duffens v. Valentil61 Cal. App. 4th 434, 449
(2008)(citation omitted)Foster Poultry Farms v. Alkar-Rapidpak-MP Equip.,
Inc., 868 F. Supp. 2d 983, 992.(E Cal. 2012).

Here, the only agreement into whiclaipkiff has entered was the original
Note. (RJN, Exh. A.) Plaintiff hasot alleged fraudulerdonduct by Defendants
that induced him to sign the Note. Pl&#itg allegations here once again focus o
the securitization of the mortga loan on the PropertySée, e.g.SAC 11 136,
137.) These allegations fail to satisifie elements of fraudulent inducement.
Duffens 161 Cal. App. 4th at 449. Furthermoaintiff's allegations fail to meet
his pleading burden for a fraud claim because he does not identify the actions
each DefendantMoore 885 F.2d at 540-41.

Plaintiff’'s Sixth and Seventh CausesAddtion are dismissed with prejudice.

G. Eighth Cause of Action: Wrongful Foreclosure

Plaintiff alleges that Defendantsonjudicial foreclosure was invalid
because Defendants securitized the Iq@AC 11 138-150.) Adiscussed above,
this claim fails as a matter of law besa the securitization of a loan does not

preclude nonjudicial foreclosur&kobinson 199 Cal. App. 4th at 45-46.

10
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Plaintiff also alleges #it Defendants were notthorized to initiate a

nonjudicial foreclosure because the Substitution of Trustee document (which |i

part of the chain of documents Defentiabelieve gave them the right to
foreclose) was fraudulentS€eSAC 11 22, 23, 56, 57.) Specifically, Plaintiff
alleges that the Substitution of Trestdocument was signed by a ReconTrust
employee named T. Sevillano on behalf of REE(the original beneficiary) rather
than a MERS employee. (SAC  22g alsdRJIN, Exh. B.)

“The trustee under a trust deed upon praperty . . . may be substituted by

the recording . . . of a substitution executed and acknowledged hil of the
beneficiariesunder the trust deed or theuccessors in interest.” AC. Civ. CODE

8 2934a(a)(1) (emphasis addesbe alsd 0-25A CA\L. LEGAL FORMS—
TRANSACTION GUIDE § 25A.210(m). Here, the beneficiary listed on the original
Note was MERS. (RJN, Exh. A.) Tomply with California Civil Code §
2934a(a)(1), MERS (or its agent) shobhlve signed the Substitution of Trustee
document as the beneficiary of the orgjibNote. Instead, ReconTrust employee
(Sevillano) signed the Substitution of Trers document. (RJIN, Exh. B; SAC

22.) Thus, Plaintiff makes a coloralakegation that the substitution document

was executed in violation @alifornia Civil Code § 2934a.

If a substitution of trustee is fraudulent, then a nonjudicial foreclosure s:
based on that substitution is voiSee Pro Value Props.,dnv. Quality Loan
Serv. Corp.170 Cal. App. 4th 579, 583 (2009) (failure to comply wigh CCiv.
CoDE § 2934a(a)(1) renders subsequentjndicial foreclosure sale voidMiller
v. Wells Fargo BankNo. C-12-2282 EMC, 2012 W1945498, at *2, 4 (N.D. Cal.
May 30, 2012) (Chen, J.) (granting pnehary injunction preventing foreclosure
sale because the plaintiff was likelygrevail on claim that foreclosure was
improper due to fraudulent substitution of truste8)aski v. Bank of Am., Nat'l
Ass’n 218 Cal. App. 4th I, 1100 (2013) (foreclosure sale is void if the

foreclosing entity lacked the authority foreclose on the property).

11
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Courts have ruled that a plaintiff catate a wrongful fieeclosure claim if
the defendants were not pearties to foreclose in the first place due to
allegedly fraudulent assignmentsgprto the foreclosure salesee, e.gOhlendorf
v. Am. Home Mortgage Servicingi/9 F.R.D. 575, 582-83 (E.D. Cal. 20169
also Gomes v. Countwide Home Loans, Incl92 Cal. App. 4th 1149, 1155
(2011) (allegation that wrong party iniigal foreclosure plasea case outside the
bar against legal challenges to a foreclggntity’s right to carry out nonjudicial
foreclose).

Defendants also argue that the tendés applies because Plaintiff is
alleging an irregularity in the foreclosusale process. In general, tender is
required to set aside a foreclosuténited States Cold Storage v. Great Westerr
Savings & Loan Ass'n212 Cal. Rptr. 232, 238 (Ct.pf. 1985). Under this rule,
a defaulted borrower is required to allegat he can tender the amount due on |
loan in order to maintain any causeaafion for irregularity in the saleéAbdallah
v. United Savings Bank3 Cal. App. 4th 1101, 1109 (1996).

Here, an exception to the tender rul@lags. Plaintiff is not required to

allege that he can tendeecause he alleges tha¢ tloreclosure sale is void
because Defendants’ lacked the authority to foreclose due to a fraudulent
Substitution of Trustee documeriee Glaski218 Cal. App. 4th at 1100 (“Tende
Is not required where the foreclosure saleoid . . . , such as when a plaintiff
proves that the entity lacked the laarity to foreclose on the property.Dester v.
J.P. Morgan Chase Bank26 F. Supp. 2d 1081, 1093 (N.D. Cal. 2013) (“wherg
plaintiff alleges that the entity lackedtharity to foreclose on the property, the
foreclosure sale would be void . . . . €llender rule does not apply to a void . . .

foreclosure sale.”) (citations omitted)).

Defendants’ Motion to Dismiss PlaintiffSighth Cause of Action is denied.
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H.  Ninth Cause of Action: “Failure to Notify of Transfer/Assignment”
Under 12 U.S.C. § 2605

Plaintiff’'s Ninth Cause of Action altges a violation of the Real Estate
Settlement Procedures Act (“RESPA”) und2 U.S.C. 8§ 2605. Plaintiff has not
adequately alleged that isentitled to damages. Riiff only requests statutory
damages of $2,0001d( at 1 154-55.) Statutory damages are available only
when there has been a tfgn or practice of noncgpfiance” with RESPA. 12
U.S.C.8 2605(f)(1). Plaintiff has not alledehere is a pattern or practice of
noncompliance. Indeed, he only ghs a single RESPA violationS€eSAC 11
152-53.) And, Plaintiff has not atjed any actual damagjeesulting from the
RESPA violation.

Plaintiff's Ninth Cause of Action is dismissed with prejudice.

l. Tenth Cause of Action: Fair Credit Reporting Act

Plaintiff alleges that Defendantsolated the Fair Credit Report Act
(“FCRA"). Plaintiff's Tenth Cause oAction makes the non-specific allegation
that Defendants violated the FCRA byoeting “false, negative information on
Plaintiff's credit report . . . causing Paiff to suffer damages.” (SAC { 156.)

Plaintiff does not cite any section oktkRCRA, nor does he plead sufficient facts

for a cause of action. Plaintiff does not provide any facts as to what was falsg
reported, what negative information wagorted, or how that information cause
damage to Plaintiff. Plaintiff fails tdlage more than a conclusory statement th
Defendants violated the FCRAgbal, 129 S. Ct. at 1949.

Plaintiff's Tenth Cause of Action is dismissed with prejudice.
J. Eleventh Cause of Action: FairDebt Collection Practices Act

To state a cause of action under Hag Debt Collection Practices Act

(“FDCPA”), Plaintiff must allege that: (1)e is a consumer tin the meaning of

2 Contrary to Defendants’ argument, RESPA § 2605 violations are subject to a threatyémo$timitations, not
a one-year statutel2 U.S.C. § 2614Garcia v. Wachovia Mortg. Corp676 F. Supp. 2d 895, 908 (C.D. Cal.
2009).

13
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the FDCPA (2) the debt arises out dfansaction entered into for personal
purposes; (3) the defendant is a delbiector within the neaning of the FDCPA
and (4) the defendant violated oneglu provisions of the FDCPA, 15 U.S.C. 88
1692a-16920.Gutierrez v. Wells Fargo Banklo. C 08-5586 SI, 2009 WL
322915, at *2 (N.D. Cal. Fel, 2009) (lliston, J.)

Plaintiff fails to allege facts satisfying the second elemem-that the
debt arises out of a transaction enteréd far personal purposes. Plaintiff also
fails to allege facts satisfying the folelement—that Defendants violated a
provision of the FDCPA. Under § 16929 of the FDCPA, “[w]ithin five days of
the initial communication with a consumarconnection with the collection of
any debt, a debt collector shall . . nde¢he consumer a written notice” containin
various information relating to the debt @y including notice that the debtor cal
dispute the debt. 15 U.S.C. § 1692g. Ri#iihas merely alleged that “Defendan

as servicer for the owner, did not valid#éie subject debt.” (SAC 1 159.) This i$

a conclusory legal statement that the Cdods not accept as allegation of fact.
Igbal, 556 U.S. at 678.

Plaintiff's Eleventh Cause d@ction is dismissed with prejudicé.

K.  Twelfth Cause of Action: Truth in Lending Act Violation Under 15
U.S.C. § 1641(g)

Plaintiff alleges violations of Truth in Lending Act (“TILA”) under 15
U.S.C. 8§ 1641(g). TILA 8 1641(g) requiras assignee of a loan to notify the
borrower in writing of the transfer withiB0 days of the transfer. 15 U.S.C. §
1641(g). Causes of actiondught under § 1641(djave a statute of limitations of
one year from the time Defendant faisrespond to the borrower’s notice of
rescission. 15 U.S.C. 88 1640(a), (e).

3 Plaintiff did not indicate the section of 15 U.S.C. § 1692 under which he is proceeding. Howevkorbase
Plaintiff's allegations, it is clear th&aintiff was referring to § 1692g.

“ Defendants argue they are not debt collectors witlimteaning of the FDCPA. However, the June 24, 2011
Notice of Trustee’s Sale, which Defendants have aske@dheg to judicially noticewas signed by a ReconTrust
employee and states, “ReconTrust Compah#,. is a debt collector attempting ¢ollect a debt.” (RJIN, Exh. E.)
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Here, the latest date the statute ofifations could begin isn September 1,
2011, which is 30 days after August 2, 2011 when the last transfer at issue—the
Trustee’s Deed Upon Sale (when BANArchased the Property)—was signed.
(RJIN, Exh. F.) Therefore,d¢lone year statute of limttans ran one year later, on
September 1, 2012. Plaintiff did not fies SAC asserting this claim until July,
25, 2013. Therefore, Plaintiff BILA claim is time-barred.

Plaintiff's Twelfth Cause of Action is dismissed with prejudice.

L.  Thirteenth Cause of Action: Constructive Fraud

“The elements of a claim for breachfmfuciary duty are: (1) existence of &
fiduciary duty; (2) breach of the fidiary duty; and (3) damage proximately
caused by the breachStanley v. Richmon@5 Cal. App. 4th 1070, 1086 (1995)
“Absent special circumstances, a loan teanti®n is at arms-length and there is no
fiduciary relationship betweehe borrower and lenderOaks Mgmt. Corp. v.
Superior Court 145 Cal. App. 4th 45 466 (2006). A foreclosure trustee is not a
true trustee, and does not®wa fiduciary duty, but merelcts as an agent of the
beneficiary of the NoteCisneros v. Instant Capital Funding Grp., In263
F.R.D. 595, 608 (E.D. Cal. 2009) (citiMpurnas v. Fidelity Nat'l Title Ins. Cp.
86 Cal. Rptr. 2d 490 (CApp. 1999)).

Plaintiff's allegation that ReconTstiowes a duty of good faith and fair
dealing and a fiduciary duty to Plaiffitiails. Even assuming ReconTrust was
validly substituted as the trustee or thote, ReconTrust would only be a
foreclosure trustee and would not oavéduciary duty to Plaintiff.ld. Moreover,
Plaintiff does not make any specifidegjation as to how Defendants breached &
duty of good faith and fair dealingS¢e, e.gSAC 1 166.) Plaintiff has failed to
allege facts that would state a claim plausible on its fagigal, 556 U.S. at 678.

Plaintiff's Thirteenth Cause dction is dismissed with prejudice.

M.  Rule 12(f) Motion to Strike Plaintiff's Prayer for Punitive Damages
Plaintiff has requested punitive damages. Defendants argue the Plaintiff's

15




© 00 N O O A~ W DN B

N NN NN NNNDNRRRRRRER R PR RB R
© N O O »h WO NP O © © N O 0o b W NP O

request for punitive damages shouldsbiecken under Federal Rule of Civil
Procedure 12(f) because Plaintiff has not made sufficient allegations that
Defendants acted with malice, fraud, opmgssion. This is not persuasive. The
wrongful foreclosure cause of actiomhich survives Defendants’ Motion,
contains allegations of fraud. MoreoyRule 12(f) does not authorize what
Defendants requesihittlestone, Inc. v. Handi-Craft C&18 F.3d 970, 974-75
(9th Cir. 2010). Defendants’ Motion torike Plaintiff’'s prayer for relief for
punitive damages is denied.
V. CONCLUSION

Plaintiff's First, Second, Third, Fourtkjfth, Sixth, Seventh, Ninth, Tenth,
Eleventh, Twelfth, and Thigeenth Causes of Action are dismissed with prejudic
Defendants’ Motion to Dismiss PlaintiffSighth Cause of Action is denied.
Defendants’ Motion to Strike Plaintiff'sequest for punitive damages is denied.
Accordingly, the only cause of action remag in Plaintiff's SAC is the Eighth

Cause of Action.

ITIS SO ORDERED.
DATED: December 20, 2013 e e

WNSUELO B. MARSHALL
UNITED STATES DISTRICT JUDGE
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