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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA-EASTERN DIVISION
SALUSTIANO RAMIREZ, CV 12-01279 (SH)
Plaintiff, MEMORANDUM DECISION
AND ORDER
V.

CAROLYN W. COLVIN, Acting
Commissioner of Social Security, )

Defendant. )
)

. PROCEEDINGS

This matter is before the Court for review of the Decision of the Commissioner of

Social Security denying plaintiff's application for Social Security Disability Insuranc

Doc. 18

(D

Benefits. Pursuant to 28 U.S.C. § 636(c), thei@shave consented that the case may|be

handled by the undersigned. The action arises under 42 U.S.C. 8§ 405(g), which authori:

the Court to enter judgment upon the pleadays transcript of the record before the

Commissioner. Plaintiff and Defendant hd\ed their pleadings and memorandums o

—
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points of authorities. The defendant hasdfilee certified administrative record (AR).

The matter has been taken under submission.

Il. BACKGROUND

On November 12, 2008, Plaintiff filed an application for Disability Insurance Bengefits

(DIB) alleging disability since November 8008. (AR 20, 292-93). He later amended
onset date to June 6, 2006 (AR 171-72). REimapplication was denied on February
2009 and denied upon reconsideration on A3il2009. (AR 20). Plaintiff requested a

administrative hearing which was held befareAdministrative Law Judge (ALJ). Three

hearings took place on May 26, 2010, Febri@&r011, and February 25, 2011. (AR 4
166).

Following the hearings, the ALJ concluded that Plaintiff was not and had not be¢n

his
A,

N

under a disability within the meaning of the Social Security Act during the period allegec

through the date of the decision. (AR 20)eTALJ determined that Plaintiff suffered
from morbid obesity, degenerative disc diseatsthe neck and lumbar spine, bilateral

carpal tunnel syndrome, and right perormesalve neuropathy. (AR 22). However, the

ALJ found that Plaintiff did not have an impairment or combination of impairments that

meet or medically equal one of the listed impairments. (AR 23). Furthermore, the ALJ

found that: (1) Plaintiff has a residual feional capacity to perform light work; (2)

Plaintiff is unable to perform past relevamrk; and (3) that considering Plaintiff's age,

education, work experience, and residual fiumal capacity, there are jobs that exist in

significant numbers in the national economy that Plaintiff can perform. (AR 24, 34).

The Appeals Council denied review of the decision on July 16, 2012. (AR 1-6). This

action followed.

[II._CONTENTIONS OF THE PARTIES
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Plaintiff filed this action making six challenges to the ALJ’s decision. Plaintiff
contends that: (1) the ALJ committed legabe in not adequately assessing Plaintiff's
testimony; (2) the ALJ failed to properly rejebe opinions of the treating physician; (3
the ALJ failed to consider radiculopathytbe cervical spine; (4) the ALJ failed to
properly consider Plaintiff's hand limitations; (5) the record supports a meeting or
equaling of listing 1.04A; and (6) the AlsJResidual Functional Capacity (RFC) is nof
supported by substantial evidence.

Defendant asserts that the ALJ reasondidcredited Plaintiff's testimony due to
inconsistencies the ALJ found in Plaintiffsstimony and daily activities. Additionally,
Defendant contends that the ALJ propedjected the treating physician’s opinion
because it was unsupported by his treatment notes and inconsistent with the opinig
other doctors. Also, the Defendant argues the ALJ properly considered Plaintiff's
allegations of radiculopathy and hand lirinas in determining the requirements for
Listing 1.04A and Plaintiff's residual functional capacity.

For the reasons discussed below, the Court finds that the Plaintiff’s first and sec
claims of error have merit. Since the matteremanded for further proceedings based
Plaintiff's first two claims of error, the Court will not address Plaintiff's third, fourth,
fifth, and sixth claims.

V. DISCUSSION

A. Standard of Review

Under 42 U.S.C. 8§ 405(Qg), this Court reviews the Commissioner’s decision to
determine if: (1) the Commissioner’s findings are supported by substantial evidenc
(2) the Commissioner used proper legfandards. DelLorme v. Sulliva824 F.2d 841,

846 (9" Cir. 1991). Substantial evidence mean®stenthan a mere scintilla,” Richardso

v. Perales402 U.S. 389,401 (1971), but “less than a preponderance.” Desrosiers v.
of Health and Human Serv846 F.2d 573,576 (9Cir. 1988). This Court cannot disturl

the Commissioner’s findings if those findingie supported by substantial evidence, €
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though other evidence may exist which supports Plaintiff's claim, See Torske v.
Richardson484 F.2d 59, 60 {9Cir. 1973); Cert. denied, Torske v. Weinbergkr7 U.S.
933 (1974); Harvey v. Richardsoff1 F.2d 589, 590 {SCir. 1971).

It is the duty of this court to review tmecord as a whole and to consider advers
as well as supporting evidence. Green v. HeclB@8 F.2d 528, 529-30{ir. 1986).

The court is required to uphold the decisiorihef ALJ where evidare is susceptible to
more than one rational integgation. Gallant v. Heckle753 F.2d 1450, 1453 (Cir.

1984). The court has the authority to affirm, modify, or reverse the ALJ’s decision “
or without remanding the cause for rehearing.” 42 U.S.C. 8§ 405(g). Remand is
appropriate where additional proceedingsid remedy defects in the ALJ’s decision.
McAllister v. Sullivan 888 F.2d 599, 603 {Cir. 1989).

B. ISSUE NO. 1: The ALJ Committed Legal Error in Not Adequately
Assessing Plaintiff's Testimony

Plaintiff contends that the Plaintiff provided testimony consistent with the inal
to work and that the ALJ discounted Plaintiff's testimony for reasons that were not
legally sufficient. In response, Defendanhtends that the ALJ articulated valid reaso
for finding Plaintiff not credible.

Whenever an ALJ’s evaluation of a claimt'a testimony is a critical factor in a
decision to deny benefits, the ALJ must make explicit credibility findings. Rahsad v
Sullivan, 903 F.2d 1229, 1231{ir. 1990). Absent a finding of malingering, the ALJ
must either accept Plaintiff’'s testimony@asdible, or offer specific, “clear and
convincing” reasons for rejecting subjeetivomplaints regarding the severity of
plaintiff's symptoms, Valentine v. Comm’674 F.3d, 685, 693 {(Cir. 1996). To

determine whether the plaintiff's testimonygageding the severity of his symptoms is

credible, the ALJ may consider: (1) ordinaeghniques of credibility evaluation, such §

the claimant’s reputation for lying, priordansistent statements concerning symptoms
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and other testimony by the claimant that appears less candid; (2) unexplained or
inadequately explained failure to seek tneent or to follow a prescribed course of
treatment; and (3) the claimant’s daily activities. Smolen v. Ch&®eF.3d 1273, 1284
(9" Cir. 1996). The ALJ may also consider traure of Plaintiff's daily activities. ld

The claimant’s daily activities, if rigorous enough to be a fair proxy for the demands
work, can constitute a basis to find allegas of disability pain (or other subjective
symptoms) not credible. S&air v. Bowen 885 F.2d 597, 603 {9Cir. 1989); busee
Vertigan v. Halter260 F.3d 1044, 1049-50"{€ir. 2001) (holding that “the mere fact

that a plaintiff has carried on certain daalgtivities such as grocery shopping, driving :

car, or limited walking for exercise, does not in any way detract from her credibility

her overall disability”).

of

=

as to

Here, there is no assertion or evidence of malingering. The ALJ failed to provide

“clear and convincing” reasons for rejecting Plaintiff’'s subjective complaints regard
the severity of his symptoms. Moreovéire ALJ has mischaracterized Plaintiff's
testimony to create inconsistencies and has considered insubstantial daily activities
inconsistent with Plaintiff's allegatioof disabling pain and other symptoms.

The ALJ states that Plaintiff’'s testimony was rejected because of several
inconsistencies in Plaintiff’'s testimony. RA27). The ALJ found there to be inconsiste
testimony with regard to Plaintiff's urinacontinence, driving activity, and computer
usage. (AR 25-26). However, there is nooinsistency because Plaintiff's testimony wi
taken out of context by the ALJ. This congeisierror. Regenitter v. Comm'r of Soc. S
Admin., 166 F.3d 1294, 1297 {ir. 1999) (It is improper to mischaracterize the

evidence).

First, the ALJ asserts that Plaintiff's testimony about urine incontinence is

inconsistent because Plaintiff had random se&kit then reported urgency as well. (AR

25). However, Plaintiff's testimony is not imgsistent because he testified that he had
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two different problems. (AR 124-126). There tinees that he leaks, and there are time¢

that he has urgency. (AR 124-126). This is not inconsistent.

Second, the ALJ asserts that thermt®nsistent testimony about Plaintiff’s
driving activity. The ALJ claims that despigeidence of Plaintiff driving to doctors’
appointments, the Plaintiff testified that he does not drive. The ALJ took Plaintiff's
testimony out of context. Plaintiff said, don’t drive, if | have to go anywhetenill not
drive with my medication because it makes me drowsgAR 85) (emphasis added).

When taken into context, it is apparent that Plaintiff was not reporting that he never

drives. Rather, the plaintiff was reporting thatdoes not drive when feeling the impag

of his medications. Again, there is no inconsistency.

Third, the ALJ asserts an inconsisteimtgomputer use. The ALJ claims that
Plaintiff testified he did not use a computer, yet was able to input information when
listed a piece of property for sale. (AR 25).wWw&ver, Plaintiff did not say that he does
not use a computer. Plaintiff testified that he has problems using his hands to type
random spasms, and that this would make holding a job requiring long hours of cor
use difficult. (AR 144,146-147). These statemeamtsnot inconsistent. It is possible to
occasionally use a computer and yet be wnabmaintain a job that requires computer
use for eight hours a day.

Lastly, the ALJ improperly rejected Puiff's credibility when he referenced
reports of Plaintiff's daily activities. The ALnoted that Plaintiff reported to a medical
examiner that he drove a car, dressethdah performed personal hygiene, read as a
hobby, paid bills, and handled cash on a dadyis. (AR 26). However, it is improper tc
rely on such evidence to discredit Plaintiff's testimony when those activities do not
consume a substantial part of Plaintiff's day. Vertigz60 F.3d at 1049-50. There was
no evidence or testimony regarding how longiflff could engage in these activities.
As reasoned in Vertigamctivities that Plaintiff testified as being able to do, does not

support the contention that he could engage in work or similar activity for a longer |
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when considering the pain involved. &t.1050. In stating that Plaintiff's activities
“demonstrated Plaintiff was more functiotiaan he claimed,” the ALJ discredited
Plaintiff’'s credibility without providing the bases for such conclusions. Plaintiff's
testimony about feeling pain and nomess throughout the day does not wholly
contradict his ability to do menial, daily chores around the house or occasionally dr
his doctors’ appointments. The fact that Riidii can engage in these activities and yet
still experience those symptoms does not sugbasPlaintiff is not credible. Therefore
the ALJ committed legal error by failing pvovide clear and convincing evidence for

rejecting Plaintiff's subjective complaints.

C. ISSUE NO. 2: The ALJ Failed to Poperly Reject the Opinions of the
Treating Physician
Plaintiff asserts the ALJ failed to prapediscount the opinion of the treating

physician, Dr. Pospisil, because theAbrovided severainsupported or legally

ve {c

insufficient reasons for rejecting his opinidefendant argues the ALJ properly afforded

Dr. Pospisil’s opinion little evidentiary weight because Dr. Pospisil’'s opinion was ng
supported by his treatment notes, and was based primarily on Plaintiff's subjective
complaints, which the ALJeemed not credible. (AR 33).

The opinions of treating physicians amtitled to special weight. Magallanes v.
Bowen 881 F.2d 747, 751 {Cir. 1989). Where the treating doctor’s opinion is not
contradicted by another doctor, it may be rejected only for “clear and convincing”
reasons, Lester v. Chat&1 F.3d 821, 830 (9Cir. 1995). Even if the treating

physician’s opinion is contradicted by anotbdector, the ALJ may not reject this opinic

without providing specific, legitimate reasons supported by substantial evidence in
record._Id at 830-31. The ALJ can meet this burden by “setting out a detailed sumn
of the facts and conflicting clinical evides, stating his interpretation thereof, and
making findings.” Embry v. Bower849 F.2d 418, 421 {Cir. 1988).
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The physician in question is Rick F.gpasil, M.D., a Board Certified Orthopedic
Surgeon. (AR 762). He was Plaintiff'siprary treating physician through his workers
compensation case. Dr. Pospisil diagnosed®fawith cervical sprain/strain, thoracic
sprain/strain with disc protrusion at L4-L5 and L5-S1, and bahtarpal tunnel. (AR
758, 763). In his disability statement, Dr. Pospisil indicated that Plaintiff could not
lift/carry more than 20 pounds occasionally (AR 779), could only sit three to four hg
out of eight hours, could only stand/walk dogwo hours out of eight hours, could onl
use his hands for simple grasping and fimmipulation (AR 780), and would miss mor
than three days of work a month (AR 782).

The ALJ rejected Dr. Pospisil’s opinion that Plaintiff was unable to work a 404
work week, because Dr. Pospisil’'s digdy statement was based on Plaintiff's
statements, rather than objective mediaadifigs. (AR 33). The ALJ also found that th
doctor’s severe work restrictions were sapported by the Plaintiff's treatment record
(AR 33).

The ALJ’s finding that Dr. Pospisil’'s opinion was based on Plaintiff's statemel
rather than objective evidence is not &dreeason for rejecting the doctor’s opinion.
Contrary to the ALJ’s statement, Dr. Pospisil’s opinion was based on twelve medici
visits with Plaintiff. (AR 701-37,753-72, 821-24). During these visits Dr. Pospisil
examined the Plaintiff and performed testshim. For example, Dr. Pospisil made an
“examination of the cervical spine,” testétintiff's “deep tendon reflexes,” and had
Plaintiff undergo an “MRI of the neck’nal “repeat nerve testing.” (AR 662, 619, 631),
Thus, Dr. Pospisil’s opinion was based on obagon and testing of Plaintiff and was
not mere “patient accommodatioas the ALJ asserts. (AR 33).

Moreover, the ALJ makes several upported assertions regarding medical
evidence from Dr. Pospisil. The ALJ allegibéht the first report from Dr. Pospisil was
not provided. (AR 30). This statement is inext. The initial report of Dr. Pospisil is in

the administrative record. (AR 657-667). TheJAdlso asserts that there was no treatn
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by Dr. Pospisil from January 8, 2008 through April 28, 2009. (AR 30). This stateme
also incorrect. The record shows tharthwere treatments on February 12, 2008 (AR
618-621), March 25, 2008 (AR 610-613), May 6, 2008 (AR 606-609), June 3, 2008
601-605), November 25, 2008 (AR 597-60D&cember 23, 2008 (AR 593-596), Janui
20, 2009 (AR 589-592), March 3, 2009 (AR8), and March 31, 2009 (AR 584-587).
Therefore, the ALJ failed to considevidence supporting the treating physician’s
opinion.

The ALJ’s second reason for rejecting Dr. Pospisil’s opinion is also improper.
ALJ asserts that the limitations Dr. Pospisil imposed in his disability statement are |
supported by the doctor’s treatment notes because the same limitations were not W
under the work status for the Plaintiff. (A33). However, as noted above, the ALJ failg
to consider a substantial amount of tneant records from Dr. Pospisil. Although Dr.
Pospisil’s work status reports do not etkamatch the limitations he was required to
identify on the disability form, this does noike the two records inconsistent with ea
other. In his treatment notes and work status updates, Dr. Pospisil provides eviden
consistent with Plaintiff being unablewwork a 40-hour work week. For example, som
of the treatment notes from Dr. Pospispoé that Plaintiff is “temporarily totally
disabled” (AR 591, 603, 611, 619, 702) or that Plaintiff “remains incapable of
functioning workwise” (AR 624). Therefore, DPospisil’s reports are not inconsistent
with each other, and the ALJ’s finding that Dr. Pospisil’s work restrictions are not
supported by the Plaintiff's treatment record is not valid.

The ALJ failed to provide specific andgiimate reasons, supported by substan
evidence for not giving Dr. Pospisil’'s assessment significant weight. Accordingly, th

ALJ erred in not affording Dr. Pospisil'ssessment substantial evidentiary weight.

V. CONCLUSION
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For the forgoing reasons, the decision of the Commissioner is reversed, and

matter is remanded for further proceedings, pursuant to Sentence 4 of 42 U.S.C. §

DATED: June 11, 2013

STEPHEN J. HILLMAN
UNITED STATES MAGISTRATE JUDGE
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