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rano v. Carolyn W. Colvin D

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

KIM M. ZAMBRANO ) NO. EDCV 16-586-KS

Plaintiff, )
\Z ; MEMORANDUM OPINION AND ORDER
NANCY A. BERRYHILL ! Acting ;
Commissioner of Social Security, )
Defendant. )
)
INTRODUCTION

Kim M. Zambrano (“Plaintiff”) filed a Comiaint on March 30, 2016, seeking reviey
of the denial of her applications for a metriof disability, disabilityinsurance (“DI”), and
supplemental security incomeSSI”). On April 28,2016, the parties congex, pursuant to
28 U.S.C. 8§ 636(c), to procebdfore the undersigned United $&tMagistrate Judge. (Dkt
Nos. 8-10.) On February 2, PD, the parties filed a Joint Saifation (“Joint Stip.”). (DKkKt.

No 20.) Plaintiff seeks an order reversitigg Commissioner’s decision and ordering tk

! The Court notes that Nancy A. Berryhill is now the Acting Commissioner of the Social Security Administra

Accordingly, pursuant to Rule 25(d) of the Federal RuleSiaf Procedure, the Court orders that the caption be ameng
to substitute Nancy A. Berryhill for Carolyn Colvin as the defendant in this action.
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payment of benefits or, in thdéternative, remanding for further proceedings. (Joint Stip.
14.) The Commissioner requests thia ALJ’'s decision be affired or, in the alternative,
remanded for further proceedingsSeg idat 15-16.) The Court has taken the matter ung

submission without oral argument.

SUMMARY OF ADMINISTRATIVE PROCEEDINGS

On July 5, 2012, Plaintiff, wdvwas born on December 262, filed applications for a
period of disability, DI, and SS3I. (SeeAdministrative Record (“AR”) 220, 229.) Plaintiff
alleged disability commencing Mal, 2012 due to diabetespxaety, depression, chronic
fiboromyalgia, and insomnia. (AR 252.) Plafhpreviously workedas a child monitor
(DOT 301.677-01p and home attendafDOT 354.377-014). Id. 47; see also id253.)
After the Commissioner denied Plaintiffapplications initially (AR 87-88) and on
reconsiderationiq. 111-12), Plaintiff requested a hearirgpé id.131-32). Administrative
Law Judge Alan Markiewicz (“ALJ”) Hd a hearing on January 9, 201il.(54-86).
Plaintiff, who was represented by counsel, testibefore the ALJ adid vocational expert
(“VE”) Sandra Fioretti. $ee AR 54-86.) On January 312014, the AL issued an
unfavorable decision, denying Plaffis applications for DI and SSl.Id. 36-49.) On July
1, 2015, the Appeals Cocihdenied Plaintiff's request for reviewld( 14-16.)

SUMMARY OF ADMINIST RATIVE DECISION

The ALJ found thaPlaintiff had not engaged in suéstial gainful activity since her
May 1, 2012 alleged onset date. (AR 38he ALJ further found tht Plaintiff had the
following severe impairments: fibromyalgia;sdidisease of the cervical spine; diabetg

depressive disorder, not otheraispecified; and anxiety.ld() The ALJ also noted that

2 Plaintiff was 49 years old on the application date and thus met the agency’s definition of a younger indi

See20 C.F.R. §§ 404.1563(c), 416.963(cC).
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Plaintiff had a history of obesity.Id; at 38-39.) The ALJ conadlied that Plaintiff did not
have an impairment or combination of inmp@ents that met omedically equaled the
severity of any impairments listed in 20 C.Fdart 404, subpart Rppendix 1 (20 C.F.R. 88
404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925, 416.926)ha explained his
rationale for finding that Plaintiff's impairnmés did not meet orgaial Listings 12.04 and
12.06. (d. 39-40.) The ALJ determined that Pl#inhad the residual functional capacity

(“RFC”) to perform medim work with the fdowing limitations:

[Plaintifff can lift and/or carry50 pounds occasionally and 25 pounds
frequently; she can stand and/or wdlie six hours out of an eight-hour

workday; she can sit for six hours aoft an eight-hour workday; she cannot
climb ladders, ropes, or scaffolds;eshan frequently climb ramps and stairs;
she is limited to simple repetitive taskand she is limited to no more than

occasional contact with coworkers amulcontact with the general public.

(AR 40-41))

The ALJ found that Platiff was unable to perform her past relevant work as a ch

monitor and home attendant. (AT 47.) Howee the ALJ determined that Plaintiff was

capable of performing jobs that exist @ignificant numbers in the national economy
including the representative occupations kifchen helper (DOT 318.687-010), han
packager (DOT 920.587-018), and indiat cleaner (DOT 381.687-018). Id( 48-49.)
Accordingly, the ALJ detenined that Plaintiff had not beaemder a disability, as defined in
the Social Security Act, fra the alleged onset date thgh the date of the ALJ's
decision. [d. at 49.)

\\

\\

\\

/

|

Id



© 00 N o 0o A~ W DN B

N NN NN DNNNMNNRRRRRPRRR R R
0 N oo 0o A WN P O O 0N OO O B W NN P O

STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(g), this Coureviews the Commissioner’'s decision t
determine whether it is free from legal errodaupported by subst#al evidencein the
record as a wholeOrn v. Astrue 495 F.3d 625, 630 (9th C2007). “Substatml evidence
Is ‘more than a mere scintilla but less thaneppnderance; it is sucklevant evidence as g

m

reasonable mind might accegst adequate to gogrt a conclusion.”Gutierrez v. Comm’r of
Soc. Se¢.740 F.3d 519, 522-23 (9@ir. 2014) (internal citations omitted). “Even when th
evidence is susceptibte more than one rational intergaBon, we must uphold the ALJ’s
findings if they are supported by inferescreasonably drawn from the recordolina v.

Astrue 674 F.3d 1104,110 (9th Cir. 2012).

Although this Court cannot substitute dscretion for the Commissioner’s, the Cour

nonetheless must review the record as a &htleighing both the evidence that suppor
and the evidence that detracts from the [Commissioner’s] conclusiongenfelter v.
Astrue 504 F.3d 1028, 1035 (9thir. 2007) (internal quotath marks and citation omitted);
Desrosiers v. Sec’y éfealth and Hum. Serys846 F.2d 573, 576 (94@ir. 1988). “The ALJ
Is responsible for determining credibility, résng conflicts in medial testimony, and for
resolving ambiguities.”Andrews v. Shalaléb3 F.3d 1035, 103®th Cir. 1995).

The Court will uphold the Commissioner’s daon when the evidence is susceptib
to more than one rational interpretatioBurch v. Barnhart 400 F.3d 676, 679 (9th Cir.
2005). However, the Court may review onlge tteasons stated by the ALJ in his decisic
“and may not affirm the ALJ on a grod upon which helid not rely.” Orn, 495 F.3d at
630; see also Connett v. BarnhaB40 F.3d 871, 874 (9th Ci2003). The Court will not
reverse the Commissioner’s decision if it is basedharmless error, whicexists if the error

11

Is “inconsequential to the ultimate nondisability determinationjf despite the legal error,
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‘the agency’s path may asonably be discerned.’'Brown-Hunter v. Colvin806 F.3d 487,
492 (9th Cir. 2015) (imrnal citations omitted).

DISCUSSION
Plaintiff alleges that the ALJ failed to propeevaluate the credibility of Plaintiff's
subjective complaints and theedibility of the laywitness, Kimberly Victor, Plaintiff's

daughter. (Joint Stip. at 3.)

l. Plaintiff's Credibility

A. Plaintiff's Subjective Complaints

The first issue in dispute is whetheretiALJ properly evaluatke the credibility of
Plaintiff's statements about her symptoms and limitations. (&Riipt at 3.) In her Adult
Function Report, dated Septeml€r, 2012, Plaintiff stated & she cannot concentrate and
experiences mood swings. (AR 259.) Shnldiit difficult to manage the pain from hey
fibromyalgia and experiences dizziness wisbe moves her head up or down. (AR 259.)

She can walk half a block befoneeding to rest for a periad five minutes. (AR 264.)

Plaintiff finds cleaning and cooking to beipfal and exhausting. (AR 260.) Plaintiff

is responsible for caring for her husband ahildren by cooking, cleaning, and doin

QL

laundry, however her daughter has been helpamgrun errands, take care of the kids, and
cook because Plaintiff is toxkausted. (AR 260-61.) Plaifitstated that her daughter ha

U)

been preparing all of the medlately.” (AR 261.) When Plaitiff is able to cook, it takes
her about 40 minutes to prepare a meal. (AR 2f1a)ntiff also indicatd that she is able to
wash and fold laundry but unahie carry a full laundry basket.SéeAR 261.) Plaintiff
stated that it takes her three hours to wash and fold thérlau(AR 261.)

5
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Plaintiff's daughter sometimdaselps Plaintiff get dressed wh she is unable to do it
herself. (AR 260.) Plaintiff statl that she “can’t stand theipdo change clothes,” “can’t
always wash [her] hair,” her arms hurt whem stashes her body, it is painful to brush h
hair, and she gets dizzy when she bedwlsn to shave herds. (AR 260.)

Plaintiff indicated that she is able toivdr a car and shops three times a week fo
period of 30 minutes to two hours. (AR 262.)aiRliff stated that she tries to engage in th
following activities “every day [oras much as [she] can:” goingtside; sitting and talking;
attending barbeques; watching TV; and wgti (AR 263.) She stated that she go
shopping, to the docts office, and to friends’ housésn a regular basis,” but she need
her daughter to accompany heprisetimes” when her anxietyr depression is bothering
her. (AR 263.)

At the January 9, 2014 hearing, Plaintifétifed that she was taking the following
medications: Norco; Cymbalta; GabapentBBenazepril; Metformin; Ibuprofen; Advair
diskus; Alprazolam; Abilify; Hydroxyzine; and Raxin. (AR 67.) She testified that “they
keep changing my medication trying to get thiogsler control, but #y can’t do it. Once

something seems like it's workingjust fall back again.” (R 67.) She testified that she

can lift a gallon of milk very briefly (AR 69) ahis unable to lift a laundry basket full of
laundry (AR 70). She estimated she coulddlibut five pounds. (AR 70.) She estimatg
that she could sit for 20 mites without needing a breakidh could stand for 10 to 20
minutes without needing a break. (AR 71.) eSéstified that she has difficulty using he
hands. (AR 27.) She also testifithat the doctors told her notltwok straight up or straight
down. (AR 81))

Plaintiff described her depression and aryxest “chronic but . . . worse now.” (AR
72.) At around the time dfer applications for DI and $Sher head would spin and she

would start crying over nothing. (AR 72.)She testified that she became unable

6
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concentrate on television shows and had thenidXed out of her room. (AR 75.) Sh¢
testified that she cannot handleing around a lot of peopl€AR 74.) She testified that she
has an anxiety attack everyyda(AR 77.) She takes medication for the anxiety attacks
the medication is not effective. (AR 78.) Sbstified that when shieas an anxiety attack
she needs to be by herself. RA9.) Sometimes sheeeds more than a day to recover fro
an anxiety attack. (AR 79.Plaintiff also testified thashe suffers from five 15-minute

crying spells each week. (AR 79-80.)

Plaintiff testified that spends “a good partmbst of the days” in bed. (AR 75.) Sh
testified that her daughter prepares all of thalme (AR 75.) Plainti testified that she is
able to drive “once ima while.” (AR 76.) She goeshopping twice aveek with her
daughter. (AR 76.)

B. Applicable Law

An ALJ must make two findings before determining that a claimant’s pain or symg
testimony is not credibleTreichler v. Comm’r of Soc. Se@.75 F.3d 1090, 1102 (9th Cir
2014). “First, the ALJ must termine whether the claimant has presented objective med
evidence of an underlying impairment whicbuld reasonably be expected to produce t
pain or other symptoms allegedltl. (quotingLingenfelter 504 F.3d at 1036). “Second, i
the claimant has produced tltidence, and the ALJ has not detmed that the claimant is
malingering, the ALJ must provide specificeat and convincing reasons for rejecting tk
claimant’s testimony regardingdtseverity of the claimant’s symptoms” and those reas
must be supportebly substantial evide® in the recordld.; see alsdMarsh v. Colvin 792
F.3d 1170, 1174 &.(9th Cir. 2015)Carmickle v. Comm’r of Soc. Sgb33 F.3d 1155, 1161
(9th Cir. 2008) (court must termine “whether the ALJ's adkse credibility finding . . . is

supported by substantial evidencelenthe clear and convincing standard”)
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In weighing a plaintiff's cedibility, the ALJ may consider many factors, including

).

“(1) ordinary techrgques of credibility evaluation, such as the claimant’s reputation for lying,

prior inconsistent statements concerningsiptoms, and other testimony . . . that appe;i
less than candid; (2) unexplainedinadequately explained failure to seek treatment or
follow a prescribed coursa treatment; and (3) theatimant’s daily activities.”Tommasetti
v. Astrue 533 F.3d 1035, 1039 (9th Cir. 2008). Whyer, “subjective pain testimony cannd
be rejected on theole ground that it is not fullycorroborated by objective medica
evidence.” Rollins v. Massanayi261 F.3d 853, 857 (9th Cir. 2001) (emphasis add¢

(citation omitted).

The ALJ must also “specifically identify ¢htestimony [from the claimant that] she @

he finds not to be credible and . . . eplwhat evidence undermines the testimony.

Treichler, 775 F.3d at 1102 (quotirtgolohan v. Massanayi246 F.3d 11951208 (9th Cir.
2001)). “General findingsare insufficient.” Brown-Hunter 806 F.3d at 493 (quoting
Reddick v. Chaterl57 F.3d 715722 (9th Cir. 1998)).

C. ALJ’s Credibility Determination

The ALJ found that, lthough Plaintiff's medically derminable impairments could

reasonably be expectéal cause the alleged symptoms, Rliffi's statements concerning the

intensity, persistence, and limiting effects bbse symptoms were not entirely credible.

(AR 42.) The ALJ based his @&rse credibility determinatioan the following: Plaintiff
had received routine conservative treatmemthfer symptoms and litations; Plaintiff's
rheumatologist had describedrtes “noncompliant;” Plaintiff seported interests, hobbies|
and activities of daily living —.e.,, doing laundry, watching kevision, going grocery
shopping twice a week, taking care of hmarsonal needs without assistance, readif

spending time with others, and going to timdvies or out to eat when able — wer
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inconsistent with her allegations; and Pldftsi allegations were inconsistent with the

objective medical evidence. (AR 42.)

D. Discussion

1. Routine Conservative Treatment

The ALJ found that Plaintiff had the followirggvere impairmentsibromyalgia; disc
disease of the cervical spine; diabetes; degive disorder, not otherwise specified; ar
anxiety. (AR 38.) The ALJ also found tHRlaintiff’'s complaints of debilitating symptoms
and limitations resulting fronthese impairments were not credible becaunder alia, she
received only routine and conservative treatme(@R 42.) Plaintiffcontends that “the
record is void of any other suggested treaitmfor her diagnos|e]s. . nor has the ALJ
suggested that there would be some othemfof treatment that might assist in th
resolution of [Plaintiff's] condition$ (Joint Stip. at 5.) Imer response, Defendant does n
identify any more aggressive treatment thaght be effective in addressing Petitioner’

symptoms and limitations.Sée generallyoint Stip. at 13.)

The medical records also dwt indicate that any more aggressive treatment v
available. On May 15, 2012, Babak Zammi,D., F.A.C.P., F.A.C.R., Plaintiff's treating

rheumatologist, emphasized the importanceregiular exercise for managing Plaintiff'y

fibromyalgia and also encouraged her to as&PAP (Continuous Positive Airway Pressura).

(AR 322.) At an August 21,2 follow-up visit, Dr. Zamiri noted that Plaintiff wag
“unable to continue” with th€PAP machine because it was difficult to keep on. (AR 33
He recommended a referral for an MRI of Plditgticervical spine and stated that Plaintif
needed “better control of depressionld. Dr. Zamiri adjusted Rintiff's medications and

told Plaintiff to returnin four months. 1¢l.)
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On December 11, 2012, DZamiri recommended that Plaintiff's primary car
physician refer her to a psyeliist and psychologist. (AR95.) He advised her that
because of her chronic pain, his office coutd provide any additiomg@ain therapy and she
would need to be seen by a pain managemgemiip. (AR 395.) The record does nc
indicate that Plaintiff was referred to aipamanagement group or that Dr. Zamil
recommended that her primary care physicidarrker to a pain magament group. (AR
395.)

On December 17, 2013, Dr. @ai remarked that Platiff was “non-compliant”
before describing her symptoms. (AR 475However, Dr. Zamiri did not explain his
statement that Plaintiff was “non-compliant” identify any treatment regimen that Plaintif
had failed to follow. 1@.) Dr. Zamiri then recommendettiat Plaintiff’'s primary care
physician refer Plaintiff to a pain managemgrdup. (AR 476.) At the hearing before th
ALJ less than one month later, Plaintiff testiftbet she did not take Dr. Zamiri’'s advice t
get a referral to pain managemértause she had tried painnagement “years ago” and it
made the pain “much worse.” (AR 69.) €Sistated that “they told me [the pail

management] was doing me more harm than like helping.” (AR 69.)

An ALJ may rely on the comesvative nature of treatment or a lack of treatment
rejecting a claimant’s subgtive complaint of painParra v. Astrue 481 F.3d 742, 750-51
(9th Cir. 2007);Johnson v. ShalaJ&60 F.3d 1428, 13B-34 (9th Cir. 1995 However, “the

fact that treatment may be routine or conservative is not a basis for finding subje

symptom testimony unreliable abselcussion of the additionahore aggressive treatment

options the ALJ believes are availableMoon v. Colvin 139 F. Supp3d 1211, 1220 (D.

Or. 2015) (citation omitted). In addition, “@jservative treatment is not a proper basis f{
rejecting the claimant’s credibility when thaithant has a good reasfam not seeking more
aggressive treatment.Gillman v. Astrue 829 F. Supp. 2d 999, 1008 (W.D. Wash. 201
(citing Orn, 495 F.3d at 638).
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Here, the ALJ, the Commissioner, and the rédail to identify any more aggressive

treatment option that was alable to Plaintiff, and the Center for Disease Control |i

similarly silent on the availability of a m® aggressive treatment for fibromyalgiaCf.
Reddick 157 F.3d at 727 (“the D has made it clear thaio definitive treatment for
[Chronic Fatigue Syndrome] exists¥ee alsoSharpe v. ColvinNo. CV 13-A557 SS, 2013
WL 6483069, at *8 (C.D. Cal. Dec.10, 2013¥\itgery or other more radical options” ar
not available to treat fibromyalgia). In thesabce of any evidence the record suggesting
that a more aggressive treatthevas available, the ALJ was not qualified to determine
his own that one existedSee Day v. Weinberges22 F.2d 1154, 1156 (9th Cir. 1975) (AL
is not a medical expertyee also Rohan v. Chat&8 F.3d 966, 970-7(7th Cir. 1996) (ALJ
may not rely on his or her own lapinion regarding medical matter$jpon 139 F. Supp.
3d at 1220. Furthermore, the ALJ erred aharacterizing Plaintiff's cocktail of
approximately 10 different medications, inchugi Abilify, an antipsychotic, Norco, an
opioid pain medication, Cymbalta, an anti-depressant, and two different anti-an
medications, as “routine” and “conservative 3e€AR 67 (listing Plaitiff's medications at
the time of the hearing aspter aliaz Abilify, an antipsychat; Cymbalta, an anti-
depressant; Norco, an opioid pain medmatitwo anti-anxiety drugs, Alprazolam ang
Hydroxyzine; Gabapentin, for nerve pain; aRdbaxin, to treat both muscle spasms a
pain)); cf. Sharpe 2013 WL 6483069, at *@Plaintiff did not receive “routine” treatment
where she was “consistently darheavily medicated” with approximately nine differer
fiboromyalgia or pain medi¢ens and “surgery or othemore radical options” are not
available to treat fiboromyalgia). Accordiyglthe ALJ's finding that Plaintiff relied on
“routine conservative” treatment is not aeat and convincing eason supported by
substantial evidence in theaord for discounting Plaiifits subjective complaints.

\\

\\

3 The Center for Disease Contreicommends the following treatments fidoromyalgia: medication; exercise;

relaxation techniques; and thera@eehttps://www.cdc.gov/artlitis/basics/fibromyalgia.htm gkt visited Mar. 6, 2017).
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2. Noncompliance

The ALJ’s second reason for finding Plaintifiiegations less than fully credible wa
his determination that Plaintiff failed tdollow treatment recommendations by he
rheumatologist. (AR 42.) The ALJ cite®Br. Zamiri's comment that Plaintiff was
“noncompliant” when she retued for a follow-up visit. (R 42) (citing AR 475 (“She is

noncompliant and returns after one year.”)).

“Noncompliance with medical care or unexipled or inadequatelgxplained reasons
for failing to seek medical treatment may cast doubt on a claimant’s subjective complg
Stone v. AstrueB04 F. Supp. 2d 975, 98B. Ariz. 2011) (citingFair v. Bowen 885 F.2d

597, 603 (9th Cir. 1989)). However, Dr. Zandoes not state whether Plaintiff is, in fact

noncompliant with a prescribed treatment regiméis cursory statement that Plaintiff “ig
noncompliant and returns after one year” @scin the context of his description o
Plaintiff's present iliness, does nifer to any particular aspeat Plaintiff's medical care,
and is not clarified, regated, or substantiated eldeere in the record. See generall AR
42.) “Ambiguous evidence,” like Dr. Zamiri's conclusory remark,gtjers the ALJ’s duty
to conduct to ‘conduct aappropriate inquiry.” See Tonapetyan v. Halie242 F.3d 1144,
1150 (9th Cir. 200L Accordingly, in the absence ofidence that the AL asked Dr. Zamiri
for an explanation of his vague referencentmcompliance and Dr. Zamiri responded th
Plaintiff had failed to followhis recommended treatment regimen, the ALJ was not enti
to cite Dr. Zamiri’s offhand remark as a sibiec clear, and convincing reason supported |

substantial evidence in the reddor discounting Plaintiff subjective complaints.

3. Activities of Daily Living

The ALJ’s third reason fodiscounting Plaintiff's sulgctive complaite was that

Plaintiff reported hobbies andtaaties of daily living — namelydoing laundry, watching

12
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television, going grocgrshopping twice a week, taking careher personal needs, reading
spending time with others, and going to the raswr out to eat — &t the ALJ found were

“not limited to the extent anwould expect, give [Plaintiff’'s] complants” and required

many of the same physical and mental cdpias as those necessary for obtaining and

maintaining employment. (AR 42.) A claimandaily activities beaon her credibility only
if the level of activity is inconsient with her claimed limitationsSee Reddi¢kL57 F.3d at
722. Thus, an ALJ may rely anplaintiff's daily activities tasupport an adverse credibility
determination only whenthose activities either: “contlct [the plaintiff's] other

testimony”; or “meet the threshold for transfdeatvork skills” — that is, where the plaintiff
“is able to spend a substantial part of hisher day performing household chores or oth
activities that are transferato a work setting.”Orn, 495 F.3d at 63%molen v. ChateB0

F.3d 1273, 1284 n. 7 (9th Cit996). Here, the ALJ did notrid that Plaintiff is able to
spend a substantial part ofrhéday performing activities thadre transferable to a work
setting, only that she is alie perform some activities thegquire capabilities necessary fo
obtaining and maintaining employment. cddrdingly, the ALJ adverse credibility

determination rests on his suggestion tRddintiff's reported activities contradict he

subjective complaints. Th&uggestion, however, is not ggpted by substantial evidence

in the record.

a. Laundry and Shopping

The ALJ cited Plaintiff's abilityto do the laundry as lvgy inconsistent with her
reported symptoms and limitationgAR 42.) The record showkpowever, that Plaintiff's
impairments have limited her abilitg do laundry indgendently. Plaintifstated in both her
Adult Function Report and at the hearing thla¢ was unable to do the laundry by hersg
because she is unable to lift a full laundry baskK&R 261 (able to wash and fold laundr
but unable to carry a full lawdry basket; it takes her three hours to wash and fold

laundry), AR 80 (“I have to leave [the laundigkide of the washing machine and have n|
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daughter get the rest of it out”).) SimilarlyetALJ cited Plaintiff's tetimony that she went
shopping twice a week as hgiinconsistent with her repodsymptoms and limitations, but
Plaintiff testified that her daughtbelps her on these trips. (AR 76.)

b. Personal Needs and Grooming

The ALJ also cited Plairftis ability to take care ofher personal needs withou
assistance as being inconsistent with heported symptoms dnlimitations. Again,
however, the preponderance dfie evidence in # record showed that Plaintiff's
impairments had curtailed her ability to take care of heropatsneeds independently. In
her July 5, 2012 applications for DI and SSI, Plaintiff stated that her impairments slowe
ability to take care of her personal needsR (204, 300.) In her $ember 10, 2012 Adult
Function Report, Plaintiff clarified that she “¢astand the pain to change clothes,” “can
always wash [her] hair,” her arms hurt whe stashes her body, it is painful to brush h
hair, and she gets dizzy wheredbends down to shave her led&R 260.) Plaintiff stated
that there are times when heudater has to help her get dsed because she is unable to {
it herself. (AR 260;but seeAR 357 (October 25, 2012 — dtiff told the consulting
psychiatrist that she is able to tat@e of her hygiemand grooming).)

c. Hobbies, Interests, and Social Activities

The ALJ also cited several of the “hobbies” that Plaintiff reported on her A(
Function Report as being inconsistent witdr reported symptoms and limitation§eéAR
42 (identifying Plaintiff's hobbies as reading, going to mi@vies, and going out to eat), 26!
(Plaintiff's hobbies on her AduFunction Report).) However, there was no evidence in
record that Plaintiff read, wetd the movies, or went out to eat a daily or even on regulat
basis after the alleged onset dat&ed generallAR 263.) Instead Plaintiff indicated tha

she performed these activities only wistre was not “exhausted.” (AR 263.)
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The ALJ also based his adse credibility determination oRlaintiff’'s description of
her social activities. SeeAR 42.) At issue is Plaintif§ report in her 2012 Adult Function
Report that she spent time witthers by doing the following activities “every day as mu
as [she] can:” “go outside, @nd talk, barbeque, watch TV, jussit.” (AR 263.) At the
January 2014 hearing, Plaint#tided that she had lost theliéypto concentrate on television
shows, so she had the TV moved out of heirem. (AR 75.) She sb testified that she
no longer goes anywhere without her daugfét 76), cannot handle being around a lot ¢
people (AR 74 (“a room full of people . . .\n¥s me crazy”)), has an anxiety attack eve
day and needs to be by herself to recover AR79), and spends “a good part of most
the days” in bed (AR 75). Accordingly, Plaihtieported a very limited social life, which
was consistent with her reported symptoarsl limitations. The Commissioner canng

require Plaintiff, a wife and mogh of three school-aged childreto lose B motivation and

capacity for engaging with héamily and the outsiel world in order to credit her subjective

complaints of debilitating symptes and functional limitationsCf. Cooper v. BowerB15
F.2d 557, 561 (9th Cir. 1987) (“Disability domest mean that a claimant must vegetate in
dark room excluded from all forms of humardasocial activity.”) (internal quotation marks

and citation omitted)

Thus, while there may be clear and cowimg reasons supged by substantial
evidence for finding Riintiff's subjective complaints lesthan fully credilte, Plaintiff's
reported daily activities neither contradict Ptdfis subjective complaits nor establish that
Plaintiff is able to spend a substantialrtpaf her day performing activities that are
transferable to a work settingAccordingly, the ALJ erred imelying on Plaintiff's self-
reported daily activities as a basis fos hdverse credibility determination.

\\
\\
\\
\\
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4, Objective Medical Evidence

The ALJ's final basis for his adverse clatity determination is that Plaintiff's
description of her symptoms and limitatioase not supported by the objective medicgl
evidence. (AR 42.) However, “subjectipain testimony cannot be rejected on soée
ground that it is not fully corrobaied by objective medical evidenceRollins 261 F.3d at
857 (emphasis added) (citation omitted). céaingly, even if the Court assumaguendo
that the objective medical evidence of Piidfiis fibromyalgia, depession, and anxiety is
insufficient to support her description of r®mptoms and limitations, this is not a legally
sufficient basis for the ALJ’s adverse credibility determinati@n remand the ALJ must
revisit his adverse credibility termination and either find & Plaintiff's allegations are
credible or articulate specific, clear, amdnvincing reasons spprted by substantial

evidence in the recd for discounting a specifieportion of her complaints.

Il. ALJ Improperly Evaluated The Statements Of The Lay Witnhess.

A. Statements Of The Lay Witness

The second issue in dispute is whetherAhd properly evaluaid the statements of
the lay witness, Kimberly Victor, Plaintiff'80-year old daughterOn September 11, 2012
in connection with Plaintiffsapplications for DI and SSI, ¥ior completed a Third Party
Adult Function Report. (AR 268-76.) She statiegt Plaintiff used to be “very independer

—+

and energetic’ and still “tries toook and do laundry” for méhusband and three children|,
(AR 269.) However, Victor stated that shether than Plaintiff, is now primarily

responsible for cleaning, cooking, doing thendry, running errands, feeding the animals

—

and driving Plaintiff's school-aged children &amd from school. (AR 269.) Victor state(
that Plaintiff is able to mpare food or meals maybe onaemonth or once every two

months. (AR 270.) Victor stated that Pi#f can “sometimes” dress herself without
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assistance, “has a hard time'ttiag by herself, can “rarely” stve her legs because she ge
dizzy, and “once in a while” eeds help getting ufrom the toilet due to stiff legs and
dizziness. (AR 269.) Victor stated that Ptdfrcan do the laundry with Victor’'s help and
encouragement (AR 270) but is unable to dade or yard work (AR 271). Victor indicate(
that she is concerned for Plaifis safety when Plaintiff goesut alone. (AR 271.) Victor
stated that she tries to take Plaintiff shogpdaily to get Plainti walking around. (AR

271.) She stated that “shopgiand family time” are Plairftis hobbies, and she does then
whenever she feels well enough — “just not for a long time.” (AR 272.) Victor stated
Plaintiff “used to do everythingith the family” ar be “very outgoing,but “now she’s just

weak and in pain and tired.” (AR 272.) Viciodicated that Plaintiffs still able to speak

on the phone or visit with friends and relasvone to two times per day (AR 272), by

Plaintiff spends “less and less time with famalyd friends” (AR 273). Victor stated that if

is hard to get Plaintiff “oudf her room/bed.” (AR 273.)

B. ALJ’s Decision And Discussion

“In determining whether a claimant is didad, an ALJ must ansider lay witness
testimony concerning a claimés ability to work.” Bruce v. Astrug557 F.3d 1113, 1115
(9th Cir. 2009) (internal quotation marksidacitation omitted). ‘FfJriends and family
members in a position to observe a claimasysiptoms and dailgictivities are competent
to testify as to [the claimant’s] conditionDodrill v. Shalalg 12 F.3d 915, 918-19 (9th Cir.

1993); 20 C.F.R. 88 404.151, 416.913(d) (“[W]e may ab use evidence from othef

sources to show the severity yadur impairment(s). . . . Other sources include, but are

limited to . . . non-medical sources (for exampspouses, parents and other caregive

siblings, other relatives, friendseighbors, and clergy).”).Such testimony is competent

evidence and “cannot be disregarded without commeBituce 557 F.3d at 1115 (quoting
Nguyen v. Chaterl00 F.3d 1462,467 (9th Cir. 1996) (interma@uotation marks omitted)).

When rejecting the testimony of a lay witheas, ALJ must give specific reasons that af
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germane to that withesdd. “The fact that a lay witneds a family member cannot be 4

ground for rejecting his or her testimonySmolen 80 F.3d at 1289.

The ALJ found that Vidr’'s statements “are not crediliie the extent her statement
are inconsistent with the residual functionalaafy” he assessed — namely, that Plaintiff,
then 51-year old woman with fibromyalgia, daggeative disc disease, diabetes, and a histq
of obesity, retained the funotial capacity to lift and carry 50 pounds occasionally and
pounds frequently and stand and/or walk $or hours out of an eight-hour workday. (AFR
43.) The ALJ explained #t Victor's statements “might kia been influened by a familial
motivation to support [Plaintiffas well as a financial interest seeing [Plaintiff] receive
benefits in order to increasiee household income.” (AR 43“Most importantly,” the ALJ
added, “[Victor's] statements are not sugpdr by the clinical ordiagnostic medical
evidence.” (AR 43.)

Neither Plaintiff and Victor's familialrelationship nor thei cohabitation is a
“germane” reason for rejecting anyrpon of Victor's statementsSee Smoler80 F.3d at
1289. “To the contrary, testimony from lay wesses who see the claimant every day is
particular value; [and] such lay witsges will often be family membersld. (citing Dodrill,
12 F.3d at 919).

An inconsistency with the objectivaedical evidence, otihe other hands a germane
reason for discounting a lay witness’ statemeribag as the ALJ’s dgsion is supported by
substantial evidenceSee Lewis v. Apfe236 F.3d 503, 511, 512t(BCir. 2001). However,
the ALJ identifies no inconsistency between Witd statements and the medical evideng
and the Court was similarly unable to identifyyasuch inconsistency in its review of th
medical record. Accordingly, the ALJ’s deter@iion that Victor's sitements conflict with

the objective medical evidence is sopported by substantial evidence.

18

UJ

a

Dry
25

T4

of

€,

11%




© 00 N o 0o A~ W DN B

N NN NN DNNNMNNRRRRRPRRR R R
0 N oo 0o A WN P O O 0N OO O B W NN P O

Plaintiff underwent an initial rheumatologyonsultation on May 7, 2012. (AR 43
(citing AR 323-24). Dr. Zamiri’'s examinatiaevealed 18/18 tender points of fibromyalgi
and diffuse Heberdemd Bouchard nodes.Id(; see alscAR 324.) Dr. Zamiri stated that
Plaintiff has “generalized musculoskeletalirpavhich is likely to be associated with
fiboromyalgia.” (AR 324.) The ALJ also not#sat x-rays revealedhoracic spondylosis and,

in the lumbar spinemild disc space narrowing, spondylosis, and facet degenerative |

disease. (AR 43) (citing AR 338, 341). @ugust 21, 2012, following an x-ray of hef

cervical spine, Plaintiff was diagnosed with degrative disc disease of the cervical spine.

(AR 44) (citing AR 334, 337).A subsequent MRI of Plaintiff's cervical spine reveale

congenital shortening of the gieles throughout the cervicapinal column; left lateral

2l

oint

[

recess broad-band disc protrusanC5-C6 causing moderate to severe left neural foraminal

and lateral recess stenosis on tHedele; slight flattening othe left lateral margin of the
spinal cord; right lateral recess broad-baskst protrusion at C6-C7 causing mild f
moderate right lateral recess and neural forahsitemosis; left paraceaad disc protrusion at
C7-T1; and degenerative changes of the cengpade. (AR 44) (ciig AR 397). In sum,
no inconsistency between Victor's statements and the results of Plaintiff's x-rays, MRIg
physical examinations is readily apparenfccordingly, the ALJ's determination that
Victor's statements are natredible because they confliovith the objective medical
evidence is not a determinatisapported by substantial evidenin the record, and the ALJ

must revisit his assessment of Victor’s credibility on remand.

. Remand Is Warranted.

In light of the ALJ’'s errorsthe matter must be remandedhe decision whether to
remand for further proceedings or order an im@eedaward of benefits within the district
court’s discretion. Harman v. Apfel211 F.3d 1172, 1175-78t(0Cir. 2000). Under the
credit-as-true rule, a district court may remémdan award of benefits when the following

three conditions are satisfied: “(1) thecord has been fully developed and furth
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administrative proceedings would serve no ulspiirpose; (2) the ALBas failed to provide

legally sufficient reasons for rejecting esitte, whether claimant testimony or medic
opinion; and (3) if the improperly discreditedidence were credited as true, the ALJ wou
be required to find the claiant disabled on remand.Garrison v. Colvin 759 F.3d 995,

1020 (9th Cir. 2014). Ténthird of these conditits “incorporates . .a distinct requirement
of the credit-as-true rule, namely that there are no outstamstings that must be resolve
before a determination of disability can be mad&l’ n.26. However, even if those thre
requirements are met, the Court retains “téiy” in determining tke appropriate remedy
and may remand for further proceedings “whes ricord as a whole creates serious dot
as to whether the claimant is, in fact, digablvithin the meaning athe Social Security
Act.” Burrell v. Colvin 775 F.3d 1133, 1141 (9th Cir. 2014) (quotiagrrison 759 F.3d at

1021).

Here, it is not clear from the record thattheé ALJ credited the statements of Plainti
and Victor, he would be regeid to find Plaintiff disabledbn remand. Accordingly, the
Court remands for further development of theord, including the proper consideration g

the statements and testimony cdiBRtiff and any lay witnesses.

CONCLUSION

Accordingly, forthe reasons stated above, ITORDERED that the decision of the
Commissioner is REVERSED, and this caseREMANDED for further proceedings
consistent with this Memrandum Opinion and Order.

\\
\\
\\
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IT IS FURTHER ORDERED thathe Clerk of the Court sitl serve copies of this
Memorandum Opinion and Order and thedgment on counsel for plaintiff and fo
defendant.

LET JUDGMENT BE ENERED ACCORDINGLY.

DATE: March 9, 2017

‘7‘<m A-%usm_

“ KAREN L. STEVENSON
UNITED STATES MAGISTRATE JUDGE:
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