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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

OCTAVIO J. HENDERSON Case No. 1:14:v-01161-LJOSKO
Plaintiff,
AMENDED FINDINGS AND
V. RECOMMENDATIONS THAT THE
ALJ'S DECISION BE REVERSED AND
CAROLYN W. COLVIN, REMANDED !

Acting Commissioner of Social Security,
OBJECTIONS DUE: 14 DAYS

Defendant

INTRODUCTION

Plaintiff Octavio J. Henderso(i'Plaintiff") seeks judicial review of a final decision of tl
Commissioner of Social Security (the "Commissioner” or "Defendantiy)idg his applicationdr
Supplemental Security Income ("SBbursuant to TitleXVI of the Social Security Actthe
"Act"). 42 U.S.C. § 1381-83 The matter is currently before the Court on the parties' b
which were submitted, without oral argument, to the Honorable Sheila K. Oberto, Urated
Magistrate Judge.

For the reasons set forth below, the undersigneGGRREMENDS tha the ALJ's decisior]
be REVERSED and REMANDED for further administrative proceedmys that judgment b

! These Findings and eRommendations have been amended to correct the case captionThelye Amended
Findings and Recommendations supersede the originally issued Findinge@mmendations.
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entered forPlaintiff and againsDefendant Carolyn W. Colvin, Acting Commissioner of So
Security.
BACKGROUND

Plaintiff was born on July 21, 1970, and he completed a General Education L
certificate in 1998. (AR 43, 210.) He previously worked as a truck driver, a dock, laaxok,
and a mental health counseliagd. (AR 21011.) He stopped working in November 20
becauseghe company he worked for closed down, but he believes his conditions caused
become disabled one month after he was laid off. (AR 210.) Plaintiff allegeslitlisdine to
limited movement in his back, hip, and lower leg; lumbago; numbness inateh$ips; anc
ashma. (AR 209.)

A. Relevant Medical Evidence

1. Physical Medical Evidence

In December 2008, Plaintiff was examined by Young W. Park, M.D. (AR Jlintiff's
problems were limited to asthma and lumbago, and no other complaints were noted. (AR 3
December 2009, Piatiff told Dr. Park he was experiencingalbk spasms and tenderne
(AR 309.)

In February 2010, Plaintiff underwent a lumbar spineay which shwed partial
sacralization of L5 on the left, btlie posterior éments ad joints were otherwise normas were
disc spaces and sacroiliac joints. (AR 313.) In March 2010, Plaintiff again reporteghsacis
and tenderness to Dr. Park. (AR 308.)

In April 2010, Plaintiff was seen by Jay H. Yoo, M.D., at a rehalidin and pain clinic
(AR 41617.) Plaintiff reported a twgear history of severe low back pain radiating down
right legfor which he had been takingcodin and Soma. (AR 416.) He underwentumbar
spine xray in February 201@hich revealed normal dispace, but there was partial sacralizat
of the L5 on the left. (AR 416.) Dr. Yoo noted that while Plaintiff did not use any ass
devices, he had a severe limping gate. (AR 416.) On examination, a d&gighisingtest

showed severe back pain elicitation, but there was no significant tendernes® doerethumbar
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area. (AR416.) Dr. Yoo recommended a magnetic resonance imaging ("MRI") acicdme
lumbar spine, and he replaced Plaintiff's Vicodin prescription with Lortab. (AR 417.)
An MRI of Plaintiff's lumbar spinevas obtainedon June 1, 2010. (AR 334.) Ti

radiologist provided the following impression:

1. There is congenitally narrow AP diameter of the lumbar spinal canal.

2. There is a ventral and lefided disc extrusion at E8 measuring 5 to 6 mm in
size resulting in moderate to severe canal and bilateral foraminal stenosis.

3. There is mild to moderate canal and bilateral foraminal stenosis3aah@ L5
S1.

4. There is mild canal and mild to moderate bilateral foraminal stenosisét L3

(AR 334.)

Plaintiff saw Dr. Yoo again on July 9, 2010. (AR 41%3) Dr. Yoo indicated the MR
scan fran April showed ventral and left-sided disc extrusion at L4-L5 meagbrio 6 mm in size
and resulting in moderate to severe canal and bilateral foraminal stenddgis.414.) He
recommended Plaintiff continue with gentle home exercises for stretaghgnabulation, and h
refilled Plantiff's prescription for Lortab. (AR 414.) No review of the June 2010 MRI was n¢

In September 2010, a physical examination note from George T. Bella, M.D., idd
Plaintiff was out of all higpain medication, and he was reporting feelings of fatigue. (AR 3
Plaintiff's physichactivity was noted to be normal. (AR 351 November 2010, Plaintiff say
Dr. Bella and complained he was not sleeping well and &gweriencing mood swings
(AR 342.) He was referred to Ashok M. Parmar, M.D.

On December 17, 2010, Plaintiff was seen for a comprehensive initial pain mmeamdg
consultation with Dr. Parmar. (AR 34D.) Dr. Parmar indicated he reviewed Plaintiff's J
2010 MRI, which showed congenitally narrow AP diameter of the lumbar spinal canal, I
spinal stenosis at mylte levels, and a 6mm disc extrusion at-lZl (AR 347.) Plaintiff
reported he had undergone physical therapy without pain relief, but he deniedeavgnimnnal
procedure for his pain or surgery. (AR 347.) Plaintiff reported his pain leaal &to 10 out of
10 thatworsened with prolonged sitting, standing, walking, and coughing. 3@¢¥R Plaintiff

also reported the pain interfered with his sleep. (AR 34Dr) Parmar noted Plaintiff wa

negative for a history of depression or anxiety. (B&8.) Upon examination, Dr. Parmar
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recommended Plaintiff undergo a series of three lumbar epidural injectoles fluoroscopy tc
relieve the back pain and radicular symptoms. (AR 350.)

On February7, 2011, Plaintiff was seen by state agency physician Juliane Tran, M.L
a comprehensive orthopedic evaluation. (AR-31§ Plaintiff reported back pain since 20
after having picked up a heavy box. (AR 318.) Plaintiff reported he was scheoluketlibar
epidural injection, but he had not had the procedure yet. (AR 318.) He indicatetkipain
radiatedto his upperleft leg, and he could walk no more than a half block to one block d
pain. (AR 318.) On examination, the straight leg raising test was negative inttgk gesition,
and his pain presented without radicular symptoms. The Piriformis test and thes Fedienere
both negative. (AR 320.) Dr. Tran indicated Plaintiff's back pain was likely due toafu
degenerative disc disease, but he had no lumbar sacral radibylapat a normal sensory exa
with symmetrical reflexes. (AR 320.) Dr. Tran opined Plaintiff was limited to difaom more
than 20 pounds occasionally, and 10 pounds frequently; sitting or standing no more than g
in a day; was precluded fromimbing, balancing, or working aheights; had no visual o
manipulative restrictions; was limited teequent bending and stooping, s precluded from
kneeling and crouching. (AR 321.)

On February 18, 2011, state agency physician A. Khong, M.D., redi@aintiff's records
and completed a physical residual functional capacity form. (AR2822 Dr. Khong opinec
Plaintiff could occasionally lift 20 pounds, and frequently lift 10 pounds; could sit, stand,lof
for approximately six hours in an eighdur workday;andcould occasionally climb stoop, kneg¢
crouch, and crawl. (AR 323-24.)

Plaintiff was next sen by Dr. Yoo in December 2011 and reported severdoémk pain
with left leg radiation. (AR 412.) Dr. Yoo noted Plaintiff had been followed by Dr. Asho
pain management, but Plaintiff's pain remained between 7 or 8 out ofosflynm the left lower
backradiating to his left knee. (AR 412.) Dr. Yoo recommenBg&ntiff continuewith Lortab

and Soma and that he return in two morthgollow-up. (AR 412.)
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In February 2012, Plaintiff was again seen by Dr. Yoo reporting severe pain in hi
through s lower back and left hip. (AR 410.) Dr. Yoo wrote a prescripfioorbilateral axillary
crutchesand refilled Plaintiff's prescription for Lortab and Soma. (AR 410.)

Plaintiff followed-up again with Dr. Yoo in April 2012 and reportedrsistent pain mostl
in his legs and lower back. (AR 409.) Dr. Yoo refilled Plaintiff's prescription_fotab and
Soma and recommended Plaintiff contirige home exerciseand make an effort to lose weigt
Plaintiff was to return to the clinic in three months. (AR 409.)

In an undated form, Dr. Parmar opined Plaintiff could not work; could not stand or
more than 15 minutes at a time; could do no lifting whatsoever; and could never b
manipulate his hands. (AR 396.) In the comment section, Dr. Parmar notetiffPaffered
from severe low back pain. (AR 396.)

On November 4, 2011, Dr. Parmaompleted a longer form regarding Plaintiff's functio

capacity specific to his cervical spine. (AR 38J1.) Dr. Parmar opined Plaintiff's diagnosis v

lumbar disc protrusion and his prognosis was guarded. (AR 397.) Plaintiff haficargni

limitation of motion, and he could sit, stand, and walk less than two hours per day. (AR 3¢
opined Plaintiff requires job thatpermits him to shifbetween standing, sitting, and walkiag
will ; Plaintiff must use an assistive device when standingatking; Plaintiff can never lift any
weight; Plaintiff can never look down, turn his head right or left, look up, or hold his heal
static position. (AR 398.) Dr. Parmar also noted that emotional factors contribubedseverity
of Plaintiff's symptoms, and he identified depression and anxiety as emotional conditior
affected Plaintiff. Oddly, Dr. Parmar checked a box that stated Plainmtiffairments were no
reasonably consistent with the symptoms and functional limitations desdnibediso noted tha
Plaintiffs symptoms would never be severe enough to interfere with Rlaimtifention ang
concentration to perform simple work tasks. (AR 399.) He opined Plaintiff would be incapa

tolerating even "low stress" jobs; Plaintishould only rarely engage itwisting, stoopng,

crouchng, or climhng ladders or stairs; buRlaintiff had no significant limitations with reaching,

handling, or fingering. (AR 401.)
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Dr. Parmar also completed a lumbar spine residual furatioapady questionnaire
(AR 40206.) Like Plaintiff's cervical spine impairments, Dr. Parmar noted Plantiffhbar

impairment was affected by emotional factors such as anxiety, but haatéxb that Plaintiff's

pain or symptoms would never be esy enouglio interfere with theattention and concentratign

needed to perform simple work tasks. (AR 403.) He opined Plaintiff could not liiraoynt of
weight, he should never twist, stoop, crouch, climb ladders or stairs, but he alsodcnduke
indicatingPlaintiff would never miss work as a result of his impairments or treatm&Rt4@5.Y

2. Mental Health Medical Evidence

In January 2011, Plaiff contacted a crisidotline requesting mental health services. (
353.) He reported back pain and iodtedhe had never received any mentallthereatment; he
selfmedicatechis symptoms with marijuana and "meth." (AR 353.) The intake waodparted
Plaintiff was tearful and paranollit receptive to mental healthteénvention. (AR353.) Plaintiff
was referred to Oildal€ommunity HealthClinic ("Oildale™), and an appointment was set 1
February 1, 2011. (AR 353.) On March 8, 2011, a treatment note from Oildale Com
Health Clinic indicated Plaintiff was seen for an episodic mood disor@®R 364.) Plaintiff
reported he was having difficulty falling asleep, he was moodyhatad difficulty getting out
of bed. (AR 364.) Plaintiff reported he was independent was able to complete tasks,
noted he was going throughipananagement for back problems. (884.) Plaintiff reportedhe
completed high school and took two years of collegarsesin family psychology, buthe
discontinued school when he began working. (AR 364.)

Plaintiff was seen again at Oildale on March 30, 2011. 88R) He reportedecurrent
anxiety, poor sleep, andchesand pains; he was observéd be inattentive, irritable, an
distracted. (AR 361.) Plaintiff was seen again on April 13, 2011, at Oildaesvithwas notec
his affect and mood were somewhat irritated, but be properly attired and groomadd made
good eye contact.Plaintiff was seen again on May 23, 2011, and it was noted he showe
resolve to participate in treatment and had good insight about mental headth asswell as :

good sense of judgment. (AR 358.)

2 Dr. Parmar's cheekox opinions are internally inconsistent.
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On June 22, 201 Blaintiff was examined by Nick GarciBh.D. (AR 36872.) His major

complants were back, hip,and leftleg pain; hypertensionand depression. (AR 36R.)

Plaintiff was diagnosed with depression and wagortedly taking Depakote, Risperda

Trazedone, and Divalproex. (AF59.) At thattime, Plaintiff was able to perform light chores,

but he relied on his girlfriend to take care of the finances. He was l@dksdoadrive, cook, and

grocery shopwith the assistance of a wheletir. (AR 369.) Plaintiff's gaiand posture wers

D

noted to ke unremekable. Dr. Garcia opineBlaintiff appeared to have moderate emotional and

behavioral problems which would impede his ability to socialize with others and inped

ability to take care of his setfare needs. He also opined Plaintiff demotetrao deficits with

regard to persistence, pace, or concentration; but he appeared to have moderate ematonal

behavioral problems that would impede his ability to interact wittvakers in a competitive jo

(=]

situation. (AR 372.)

On August 2, 2011state agency physician J. K. MartM.D., reviewed Plaintiff's medical
records and completed a mental residual functional capacity form. (AR®@)8Dr. Martin
found Plaintiff moderately limited in his ability to understand, remember, ang catrdesiled
instructions; maintain attention and concentration for extended periods; work innetiormliwith
or proximity to others without being distracted by them; complete a normal workda

workweek without interruptions from psychologically based symptoms and to perform

—F

consistent pace without an unreasonable number and length of rest periods; accebmssarmnuat;
respond appropriately to criticism from supervisors; get along witlvarkers or peers withou

distracting them or exhibitingehavigal extremesmaintain socially appropriate behavior and

—

at

to

adhere to basic standards of neatness and cleanlinesgsandd appropriately to changes in the

work setting. (AR 3780). Dr. Martin found Plaintiff markedly limited in his ability to inteta
appropriately with the general public. (AR 379.) In the narrative portion obthg Dr. Martin

provided the following RFC opinion:

[Plaintiff is] [c]apable of understanding, remembering and carrying ouplsim
instructions over the course of a normal workweek without extra supervision.
Affective symptoms would impose difficulty with detailed instructions. Limited to
no public contact and a setting which did not have social interactions as a
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predominant requirement, limiting interpersonal contacbtief and superficial
interactions. Capable of adapting to changes in a routine setting.
(AR 380.)

B. Administrative Proceedings

The Commissioner denied Plaintiff's application initially and again on remyasion;
consequently, Plaintiffequested a hearing before an Administrative Law Judge (JALAR 83
89, 94100.) On December 10, 2012, the ALJ held a hearing. Plaintiff testified, throug
assistance of counsel, and a VocationaldBxJVE") testified. (AR 3776.)

1. Plaintiff's Hearing Testimony

Plaintiff testifiedhe had a driver's license, but he does drive because when he sits
longer duations of time the seats becomecomfortable. (AR 43.) He last worked in 2006
auto detailingwhich he did for approximatelgne month. (AR 44.) Before auidetailing, he
worked as a pizza cook for about four or five months. (AR 4&Bkfore that he drove a truddr
approximately a year. (AR 45.)He also worked with CrestwoodeBavioal Health as &
counselor. (AR 45.) He stopped working in 2006 because his condition was "just gettin
bad.” (AR 46.) Atthe time of the hearing, he could only lift between 10 and 20 pounds an

standinghe must lean up against something until he becomes comforfABRel7.) Without

assistancéne can walk ugo a block or about 10 minutes, ahd can sit for about 10 minutes.

(AR 47-48.) He believes the cause of his inability to sit or stand for a longer pteiod from
his degenerative disc disease. (AR 53.)

On a typicalday, he will have someone assist hinth dressing; he has two boys who
to school, and he trids "accommodate thémf he can; he does very little around the house
his medication causes him to sleep a lot. (AR 48.) He does not cook, clean, or grocery
watches television and reads when he is awake. (AR 49.) He does no yard work, and h
longer participate in running as a hobby. He does not attend his sons' school fundéesst is

just for a short period of time. (AR 50.)iHmedcations are for hypertension and pain; he 3

has an inhaleand takes medication for anger, anxietitolesterd, and high blood pressure.
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(AR 51.) He experiences many side effects, including emotional highs and lawanger.
(AR 51.) He realled an event earlier in the year where police officers were called to locats
and they brought a mental health worker out to the house. (AR 52.) In the past, when he
of medicationhe obtained a medical m@ana card, but marijuanaas notan "everyday thing.'
(AR 52.) Theprescriptionmedication makes him drowsy, lethargic, and naesedte reportec
difficulty maintaining motivation (AR 54.) He has asthma attacks when there is a fragrarn
the wind blows a certain way; it happensmgvday. (AR 55.) His asthma has resulted

emergency room treatment.

He experiences consistent pain up and down his back and steetk; he experience
numbness so he has to shift positions frequenflye cane he uses helps to takesome presge
and providesome relief. (AR 58.) At home he supports his leg when he watches televisic
keeps a pillow behind him to lie on. (AR 58.)

2. Testimony of Vocational Expert

A Vocational Expert ("VE") also testified at the hearing. (AR785) Plaintiff's past work
was characterized as a psychiatric aide, Dictionary of Occupational TEHEs () 355.377014,
which is classified as medium work with an S\é® 4; a truck driver, DOB05.663014, which is
classified as medium work with an SVP of 4; short order cook, DOT 31:BB#4which is
classified as light work with an SVP of 3; and automobile detailer, DOT 91888 7which is
classified as medium work with an SVP of 2.

The ALJ posed a hypothetical questian the VE to consider. hie ALJasked the VE t¢
consider a person with the same education, work hiséory of the same age as Plaintiff w
could lift 20 pounds; complete an eigidur workday if given the option to alternate betwsé
sitting and standing as needed in up ten86ute ncrements; who must be in a work environm
without dust or environmental pollutants or fumes that would trigger an asthma attdokha
can work in proximity to others, but not as part of a team. In posing this hypotheticAl,Xh
notedthe DOT doesiot discuss a sit/stand optidor any jobs it listsand asked the VE whethg

there was something in the VE's work history that would give him expertise tosdjsbssthat]

3 SVP refers to the specific vocational preparation needed for a job. DICOTCAPRO1 WL 688702.
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provide a sit/stand option. (AR 69.) The VE testified he ltmen a vocationalehabilitation
counselor for approximately 24 years, he has completed hundreds of job analysesjsaimd
"constant convocation with [his] colleagues regarding this issue." (AR 70.)VEhs&tatedan
individual limited as posed in the hypothetieaduld not be able to perform any of Plaintiff's ps
relevant work, but there were alternative jobs such a person could perform includihgeltse
DOT 211.467030; photocopying machine operator, DOT 207-688; and office helper, DP]
239.567-010.

Plairtiff's counsel asked the VE whether there would be any environmental tresti
applicable to that alternativerork, and the VE responded there would not be environm
hazards at those jobs. (AR 71.) Plaintiff's counsel then asked whether the wéfiker job
could still be performed if the hypothetical person also needed to use an anybdéatoe the
VE testifiedsuch a person could still perform that work. (AR 72.) Plaintiff's counsel also &g
a person was oftask 20 percent of the time because of medications, and he was required td
inhaler three or four time a day, whether that would impact the person's abilityffdompéhe
work identified. The VE testified that, depending on the ws@ting, a person could be off ta|
thatlong and still perform the work. On the other hand, an assembly line worker, for ex
could not be off task for that amount of time and still perform the work. (AR 73.) iPki
counsel then asked the VE to assume a person who was requireg tonkeleg elevatedn a
stoolto accommodate back pain and who must alternate between sitting and standagnoh 3.
minute intervals. The VE testified that only about 25 percent of ticket selersauired to stan
all day, but most places provide a stool and if a person were to bring hes omwn stool to
elevate a leghat would not be a problem. (AR 75.)

5. The ALJ's Decision

On January 10, 2013, the ALJ issued a decision, finding Plaintiff not disabled. ¢A
31) Specifically, the ALFound that Plaintiff (1) had not engaged in substantial gainful act
since February 26, 2010, the date of Plaintiff's applicgtig®) has the following sever
impairment or a combination of impairmentslegenerative disc disease of the lumbar sp

obesity, asthma, anxiety, personality disorder, and depression; (3) does nat imapaiement or
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combination of impairments that meets or equals one of the impairments set forth iR.RO
Pat 404, Subpart P, Appendix 1; (4) is unable to perform his past relevant work; and (5
perform other jobs in significant numbers in the national economy. (AR 20-31.)

The ALJ determined that Plaintiff has the residual functional cap@&FC")* to perform
light work, but he must be given the option to ralége between sitting arsfanding as needed
up to 30minute increments; he cannot work where exposed to dust or pollutants; and cann
as part of a team but is able to work in proximity to others. (AR 24.)

Plaintiff sought review of thigecision beforéhe Appeals Council. (AR 146.) On May
27, 2014, the AppealSourtil denied review. (AR J.) Therefore, the ALJ's decision beca
the final decision of the Commissioner. 20 C.F.R. § 404.981.

SCOPE OF REVIEW
The ALJ's decision denying benefits "will be disturbed only if that decision is

supported by substantial evidence or it is based upon legal efidiwell v. Apfel 161 F.3d 599

coul

n

ot wo

ne

not

601 (9th Cir. 1999). In reviewing the Commissioner's decision, the Court may not subistitute i

judgment for that of the CommissioneMacri v. Chater 93 F.3d 540, 543 (9th Cir. 1996
Instead, the Court must determine whether the Commissioner applied the propstaledards
and whether substantial evidence exists in the record to support the Commissiaags.fi Se€
Lewis v. Astrug498 F.3d 909, 911 (9th Cir. 2007). "Substantial evidence is more than g
scintilla but less than a preponderanc&yan v. Comm'r of Soc. Se628 F.3d 1194, 1198 (9t

Cir. 2008). "Substantial evidericeneans "such relevant evidence as a reasonable mind

accept as adequate to support a conclusidtichardson v. Peralest02 U.S. 389, 401 (1971

(quoting Consol. Edison Co. of N.Y. v. NLRB05 U.S. 197, 229 (1938)). The Court "m
consider the entire record as a whole, weighing both the evidence that supports amtetice

that detracts from the Commissioner's conclusion, and may not affirm shypigolating a

* RFC is an assessment of an individual’s ability to do sustainednetated physical and mental activities in a wq
setting on a regular and continuing basis of 8 hours a day, for 5 days ,sowaekequivalent work schedule. Soc
Security Ruling 968p. The RFC assessment considers only functional limitations andti@ssrithat result from ar
individual’s medically determinable impairment or combination of impants. Id.
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specific quantum of supporting evidencd.ingenfelter v. Astrue504 F.3d 1028, 1035 (9th Cir.

2007) (citation and internal quotation marks omitted).

APPLICABLE LAW

An individual is considered disabled for purposes of disability benefits if he or g
unable to engage in any substantial, gainful activity by reason of any mediettiyminable
physical or mental impairment that can be expected to result in death or thatd@solasan be
expected to last, for a continuous period of not less than twelve months. 42
88423(d)(1)(A), 1382c(a)(3)(A)see also Barnhart v. Thag 540 U.S. 20, 23 (2003). Th
impairment or impairments must result from anatomical, physiological, or psyclail
abnormalities that are demonstrable by medically accepted clinical and labatagnpstic

techniques and must be of such severity that the claimant is not only unable to do her j

he is

U.S.C
e

DgiC

Drevio

work, but cannot, considering her age, education, and work experience, engage in any other ki

of substantial, gainful work that exists in the national economy. 42 U.S.C. 88 4238&))
1382c(a)(3)B), (D).

The regulations provide that the ALJ must undertake a specifiestiege sequentia
analysis in the process of evaluating a disability. In the First Step, the A&t determine
whether the claimant is currently engaged in substantial gainfulivitact
20 C.F.R. 88104.1520(b), 416.920(b). If not, in the Second Step, the ALJ must dete
whether the claimant has a severe impairment or a combination of impairmeriisasitin
limiting her from performing basic work activitiedd. 88 404.1520(c), 416.920(c). If so, int
Third Step, the ALJ must determine whether the claimant has a severe impairc@nboration
of impairments that meets or equals the requirements of the Listing of Impairmastsg”l,
20C.F.R. 404, Subpart P, App. 1d. 88 404.1520(d), 416.920(d). If not, in the Fourth Step,
ALJ must determine whether the claimant has sufficient residual functionalityagaspite the
impairment or various limitations to perform her past wol#t. 88 404.1520(f), #6.920(f). If
not, in the Fifth Step, the burden shifts to the Commissioner to show that the claimanfaan

other work that exists in significant numbers in the national econoidy.88 404.1520(g)
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416.920(g). If a claimant is found to be disabled or mszlded at any step in the sequence, there

IS no need to consider subsequent std@Ekett v. Apfell80 F.3d 1094, 10989 (9th Cir. 1999);
20 C.F.R. 88 404.1520, 416.920.
DISCUSSION

A. ALJ's Consideration of the Medical Evidence

Plaintiff contends t@ ALJ erred in considering the opinions of Drs. Garcia and Martin by

failing to adopt the limitations they opined Plaintiff suffers with respect to his atalidgal with
the public angerform simple, repetitive tasks.

1. Legal Standard

The medicalbpinions of three types of medical sources are recognized in Social Security

cases: "(1) those who treat the claimant (treating physicians); (2) wWhasexamine but do ngt

treat the claimant (examining physicians); and (3) those who neither examineeaothe

claimant (nonexamining physicians).ester v. Chater81 F.3d 821, 830 (9th Cir. 1995).

Generally, a treating physician’s opinion should be accorded more weight than opinjons

doctors who did not treat the claimant, and an examining physi@amion is entitled to greater

weight than a noxamining physician’s opinionld. Where a treating or examining physician

'S

opinion is uncontradicted by another doctor, the Commissioner must provide “clegr ant

convincing” reasons for rejecting theating physician’s ultimate conclusionsl. If the treating
or examining doctor’'s medical opinion is contradicted by another doctor, the Gsimn@r must

provide "specific and legitimate" reasons for rejecting that medical opinion,hasd teason

L)

must be supported by substantial evidence in the rectdd.at 83631; accord Valentine v

Comm’r Soc. Sec. Admjrb74 F.3d 685, 692 (9th Cir. 2009). The ALJ can meet this burden by

setting forth a detailed and thorough summary of the facts and cogflictinical evidence
stating her interpretation thereof, and making finding@mmasetti v. Astryés33 F.3d 1035
1041 (9th Cir. 2008).

2. The ALJ's Consideration of Dr. Garcia's Opinion Was Proper

Plaintiff contends Dr. Garcia made tvimdingsthe ALJ erroneously failed to incogpate

into the RFC even thoughe ALJ assigned evidentianweight to Dr. Garia's opinion. Dr. Garcia

13
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found Plaintiff (1) has moderate emotional and behavior problems that would impedéelitystak
socialize with others and image his ability to take care of his selire needsand (2)would have
moderate emotional and behawabproblems which would impede his ability to interact with

workers ina competitive job situation. Plaintiff argues these findings implitigtability to work
with the public, yet no limitation for working with the public was included in the RFC.

The Commissioner argues Dr. Gardid not opine Plaintiff would be unable to inter;

with co-workers, only that he would be impeded in hisigbtb socialize with others and interact

with co-workers. There was sufficient evidence that this limitation was not parhicatvere in
that Plaintiff reported he lived with his roommate and girlfriend, had famdypaer interactions
and spent time with his sons. The ALJ interpreted Dr. Garcia's relatively bew@gnnation
findings to mean that Plaintiff would have some difficulty interacting with otHmis that he
would not be entirely precluded from doing sbhus, the ALJ restricted Plaifftfrom work as
part of a teanbut found he could work in proximity to others. This RFC assessment di
ignore Dr. Garcia's opinion.

Dr. Garcia found Plaintiff had moderate emotional and behavioral problems that
impede his ability to socialize with others and his ability to interact withvaxiersin a
competitive job situation(AR 372.) Although Plaintiff argues this should have been construe

a preclusion of anpublic contact, Dr. Garcia did not opine Plaintiff was unable to interact

others. The ALJ credited Dr. Garcia's opinion and reasonabiglatad Plaintiff's "impeded'

social abilitiesnto the RFC by restricting Plaifftfrom work as part of a teafnut noted he woulg

be able to work in proximity to others. (AR 24The propriety of the ALJ interpreting limitatior

opined by physicians and translating them to meaningful and concrete imesdrfor purposes of

the RFCdetermination was considered $tubbs-Darelson v. Astrue539 F.3d 1169 (9th Cir.

2008). There, the ALJ formulated an RFC restrictirggpamant to simple, routingndrepetitive
sedentary work requiring no interaction withe public. On appeal, the plaintiff argued t
restriction failed to adequatelycapture the deficiencies in pace andeotimental limitations
describedby two physiciansThe court heldhe ALJ's RFC for simple, repetitive tasks wa

reasonable translation of the plaintiff's limitations in pace and other mild andatedhental
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limitations The court reasoneithe ALJ was not required to adopt the exact language o
limitations identified by the physiciandd.

Here, Dr. Garcia's notation that Plaintiff's emotional and behavimoblems would
"impede" his abilityto socialize with others and interact with-workers was not a concret

limitation; it was a limitationthe ALJ was required to interpret in the context of the record.

record reflect®laintiff had some degree of limitation in socializing and interacting with otlers.

March 2011, Plaintiff reported to a treating physician that he did not socializeartgn public
because "he does not do well with other peopléAR 364.) Dr. Garcia reported Plainti
appeared overly sensitive to remarks pared as disrespectful or racist, and Plaintiff repo

becoming easily angered. (AR 372.)

f the

The

4

Iff

ted

On the other handPlaintiff was able to sufficiently interact with the public and others at

his numeous medical evaluations and examinatiosith Drs. Park Yoo, Tran, Bella, Parmar, an

Garcia;he interacted with therapists and counselors for mental health counatlidgdale;and

he participated in a course of physical therapy. There were no reports Pleagtitinable tc

socialize or interact with anyf ¢these professionals or thegspective stafpersonnelo receive

d

care and treatmenalthough Plaintiff reportedly refused to wait for treatment on occasions and

would leaveif he could not be seen immediately upon his arrival. (AR 308.[pecembef010,

he was observetb be pleasdanat examination. (AR 348.) In May 2011, while it was no

Plaintiff was somewhat indifferent and apathetic, he demonstrated a fairerésgdarticipate in

treatment. (AR 358.) In short, Plaintiff was able to sidfitly interact with others to obta

medical treatment and mental health counselin@geyond his interactions with medical

professionalsPlaintiff reported he enjoyed spending time with his girlfriend and sons, he

red

n

lived

with a roommate and his girlfridnwithout apparent problem, and he kept in contact with his

mother frequently and his siblings occasionally. 264 368.) Taken as a whole, the record

does not suppordn inability to socialize or interact witthe public. The ALJ found Plaintiff

unabe to work on a team, but able to work in proximity to others. InterpreRiagntiff's

"impeded"socialability as alimitation to team work but not a complete preclusion from working

in proximity to others or dealing with the public was reasonable and supported by saib

15
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evidence. The ALJ did not reject Dr. Garcia's opinion, but formulated a limitation that we
appropriate interpretation of Dr. Garcia's opinion esadsupported by sufficiergvidence.

3. The ALJ's Consideration of Dr. Martin's Opinion

Plaintiff arguesDr. Martin, a norexamining physician, specifically reviewed Dr. Garc

examination findings and opined Plaintiff should be limited to "no public contact anding s

which did not have social interactions as a predominaatresgent, limiting interpersonal contaict

to brief and superficial interactions.” (AR 380.) The ALJ rejected this opinioomegsthat
there is "no evidence [Plaintiff] would have difficulties interacting whk public.” (AR 29.)
Plaintiff argues tls basis for rejecting Dr. Martin's opinion is nlegally sufficient and is
unsupported by substantial evidence.

As to Plaintiff's cognitive functioning, Dr. Garcia concluded Plaintiff haddeficits with
regard to persistence, pace, or concentratloms there was no basis to further limit Plaintiff
simple, repetitive tasks. The Commissioner asserts the clinical findings atehel
unremarkable as to Plaintiff's mental limitations, and Plaintiff points to no othesne@dn the
record whichsupports Dr. Martin's opined limitation for simple, repetitive tasks. However,
if Plaintiff should have been limited to simple, repetitive tasks, this error is rjotimial because
the work identified by the VE was limited only to simple workraasoning level 2, whic
encompasses a limitation to simple, repetitive work.

The record reflects nevidence of an inability to dealith the public other than Plaintiff'
own statements he did not enjoy going out in public and didike dealing withpeople. As
discussed above, these statemamésat odds with evidence showing Plainifhs successfully

able to interact with physicians, counselors, amit tespective staffs to obtain treatment. He \

1S a

a's

set

DD

even

vas

also able to maintainelationships with hisamily, his children, a girlfriend, and a roommate.

Moreover, Dr. Garcia's opinion that Plaintiff was socially "impeded" wais evidence of af
inability to deal with the public.In this regard, Dr. Martin's opinion that Plaintghould be
precludedfrom puldic contact at a job isot supported, and the ALJ did not err in rejecting

Martin's opinion on this basis.
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As for the limitationto simple, repetitive tasks opindaly Dr. Martin, which Plaintiff

argues should have been included in the RFC, the ALJ did not discuss the opined limitation

offer a basis to reject it. Howevewen if the ALJ erred in failing to credit Dr. Margropinion in
this regard, Plaintiff has not demonstrated the errqregudicial. McLeod v. Astrue640 F.3d

881,888 (9th Cir. 2010) (to justify further administrative proceedings, claimast demonstrat

D

a substantial likelihood of prejudice; merely probability is not enough). Thel®fiified jobs
Plaintiff could perform that require onlievel2 reasoning sks (see DICOT 207.685014,
photocopyingmachine operator; DICOT 239.5@2.0, office helper), which is consistent with a
limitation to simple, repetitive workSeeMeissl v. Barnhart403 F. Supp. 2d 98984-85 (C.D.

Cal. 2005) Thus, even had the simple, repetitive job limitation been included in the RFC, it

would not have changed the availability of alternative work.

B. The ALJ Properly Credited the VE's Testimony Regarding aSit/Stand Option
Pursuant to the ALJ's RFC determinati&taintiff must k& given the option to altertea

between sitting and standing (a "sit/stand" optesmheedeth up to 30minute incrementat any

job he performs. Even with this limitation, the ALJ determifdaintiff could perform "light"

exertionallevel work based on the testimony of the VE, who opined such work would include a

sit/stand option.The DOT, however, does not addressitistand optiorfor any job it identifies.
Plaintiff argues the VE's testimony that jobs listed in the DOT can neverthelpgsforme with
a sit/stand option is necessarily inconsistent with the D@®Taintiff maintainsthe ALJ was
required to obtain a reasonable explanation to explain and justify the conflict, I tthel not
explain the basis for the variance from the DOT job descriptions. (Doc. 13, 7:16-8:9.)

At Step Five, the ALJ must determine whether there is alternative work the dlaiamn
performin light of the claimant's REC 20 C.F.R. 88 404.1520(f), 416.920(f)n determining
whether appropriate jobs exist foethlaimant, the ALJ generally will refer to the DOTIight v.

Social Sec. Admin119F.3d 789, 793 (9th Cir. 1997), Social Security Ruling ("SS&34p,

2000 WL 1898704 ("In making disability determinations, we rely primarily on the DOT

(including its companion publication, the SCO) for information about the requirementsloirwo

the national economy."”). In addition to the DOT, the ALJ may rely on thentasfi of vocationa

17
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experts who testiffabout specific occupations a claimaangoerform in light of his RFC.20
C.F.R. 8404.1560(b)(2);valentine v. Comm'r Soc. Sec. Admi/4 F.3d 685, 689 (9th Ci
2009). SSR 0@p provides the following guidance regarding occupational evidence from a

relation b information included in the DOT:

Occupational evidence provided by a VE or VS [vocational specialist] ggnerall
should be consistent with the occupational information supplied by the BGan

there is an apparent unresolved conflict between the VE or VS evidence and the
DOT, the adjudicator must elicit a reasonable explanation for the conflict before
relying on the VE or VS evidence to support a determination or decision about
whether theclaimant is disabled. At the hearings level, as part of the adjudicator's
duty to fully develop the record, the adjudicator will inquire, on the record, as to
whether or not there is such consistency. Neither the DOT nor Eh@rwWs
evidence automaticallytrumps"” when there is a conflict. The adjudicator must
resolve the conflict by determining if the explanation given by the VE or VS is
reasonable and provides a basis for relying on the VE or VS testimony rather than
on the DOT information.

The ALJ mayrely on VE teimony that contradicts the DODut only insofar as thg

record contains persuasive evidence to support the devidtight, 119 F.3d at 793johnson v.

Shalalg 60 F.3d 1428, 1435 (9th Cit995); Massachi v. Astrye486 F.3d 1149, 1153 (9th Cir.
2007). Although evidence provided by a Vgenerally shod be consistent” with the DOT

"[n]either the DOT nor the K .. .evidence automatically 'trumps' when there is a confl
SSRO004p at *2. Thus, the ALJ must first determine whetheomflict exists, and if it doeshe

ALJ must then determine whether the '¥Explanation for the conflict is reasonable and whe

a basis exists for relying on the expert rather than the DI@Tat *2-3. Only after determining

whether the VE has deviated from the DOT, and whether any deviation isaelesaaran ALJ
properly rely on the VE'testimony as substantial evidence to support a disability determin
Massachi 486 F.3d at 11584. Evidence sufficient to support a deviation fromDI@T may be
either spedic findings of fact regarding IRintiff's ability to perform particular jobs, or inferenc
drawn from the context of the expexttestimony. SeeJohnson 60 F.3d at 1435 n. 7 (AL
provided sufficient support for deviation boting that the VE described characteristics

requirements of jobs in the local area consistent with clalsBfC);Terry v. Sullivan903 F.2d
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1273, 1279 (9th Cir. 1990) (ALJ may infer support for deviation where VE’s understand

applicable legal standards is clear from context).

District courts in this circuit are split as to whether thera conflict between the DOT and

VE testimonywhere the DOT is silent on a job requiremene., a sit/stand optionThe majority
of courts find that eve though the DOT is silent as to tlparticular job requement, a VE'S

testimony that certaiwork can be performed by a claimant wémeed for a sit/stand optids

not inconsistent.Edwards v. ColvinNo. 2:13cv-1461DAD, 2015 WL 673441, at *4 (E.D. Cal.

Feb. 17, 2015)Gilmour v. Colvin No. 1:13cv-0553BAM, 2014 WL 3749458, at *8 (E.D. C

ng of

July 29, 2014)Forrest v. Comm'r Soc. Sec. AdmiNo. 145421, 2014 WL 6185309, at *4 (6th

Cir. 2014) (unpublished) ("But the DOT does not discuss whether jobs have a sit/stand op

and therefore the vocational expert's testimony supplemented, rather thactezbniith, DOT

on.

job descriptions.")Zblewski v. Astrue302 Fed. Appx. 488, 494 (7th Cir. 2008) (unpublished)

("Because the DOT does not address the subject of sit/stand options, it is not ajhpardre

testimony conflicts with the DOT."Btain v. ColvinNo. CV 131973SH, 2014 WL 2472312, at

*2 (C.D. Cal. June 2, 2014).

At least three district courta this circuit have concludesl VEs testimony that jobs coul

be performed with a sit/stand option is inconsistent with the '®@ilence on the matter

Edwards v. Astrue2013 WL 1891764, at *30 (N.D. Cal. Mg 6, 2013) (finding apparer
conflict where VE testifies jobs can be performeithva sit/stand requirement amide DOT is
silent about that requirementalenzuela v. Astrye2009 WL 1537876, at *3 (N.D. Cal. June
2009) (same)Smith v. AstrueNo. C 0903777MHP, 2010 WL 5776060, at *:12 (N.D. Cal.
Sept. 16, 2010) (same).

Even assuming, without decidinthere isa conflictwhen the VE testifies that a pers
who requires a sit/stand option can perform work identifiedhe DOT, the ALJ did not eriin
resolving the conflict. The ALJ posed a hypothetical to the VRidirg the sit/stand limitatior
and asked whether an individual would be able tdop®r any alternative work. (AR9.) In

posing this hypothetical, the ALJ acknowleddbd DOT "does notliscuss the sit/stand optitn
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andasked whether there was anythinghe VE's work history that gave him expertise to disc

jobs that provide a sit/stand option. (AR 69.) The VE responded as follows:

Yes, your honor. | have been a vocational rehabilitation counselor for
approximately24 years and | have completed hundreds of job analyses and I'm also
in constant convocation with my colleagues regarding this issue.

(AR 70.) TheVE then testified that a persavho required a sit/stand option would be able
perform work as a ticket seller, photocopy machine operaorrpffice helper. (AR0.) The VE
explainedhis specific experiencen conducting hundreds of job analyses and conferring with
colleagues regarding thmarticularissueto give testimony about thepecifc jobs the VE believec

a person with thatimitation could perform (AR70.) Even assuming there was a confl

between the VE testimony and the DOfisttestimonysufficiently identifies a reasoned bas

under SSR 0@p andMassachj 486 F.3d at 1158 defer to the VE's testimony over the D®
silence on this issue. h€& ALJ did not err in relying on the VE's testimony about the work

could be performed even where a person requires a sit/stand option.

C. Subsequent Grant of BenefitsDoes Not Warrant Remand As New and Material
Evidence
Plaintiff contends he was awarded SSI benefits on February 9, 2015, in a sub

decisionwhich constitutesiew and meerial evidence that requireemand. Pursuant founa v.
Astrue 623 F.3d 1032 (9th Cir. 2010), a subsequent award of benefitereatean ambiguity

and conflict with a prior nowlisability finding. Plaintiff acknowledges the subsequeiability

finding in Lunawasissuedonly one day after a prianon-disability finding. In Plaintiff's case, the

nondisability finding was maden January 10, 2013, and the subsequent grant of be
awarded disability as of October 30, 2014. Even though thedisability and subsequer
disability finding are not one day apart likana Plaintiff argues the subsequent disabifibgling

is nanethelespotentially in conflict with the first nodisability finding madenearlytwo years
earlier. Plaintiff asserts this is so because both his applications comsaility under SSI, ang

the effective date of an SSI awamthy not as a matter ofaw, predatethe date ofthe SSI

® This testimony goes beyond the VE's curriculum viad status as a vocational expert generally. This testin
lays a specific foundation for the VE's testimony regarding theéasitidimitation as applicable to the work identifie
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application. An award of disability under SSI does not necessarily correldie &xtual onse
date of the disability itself. Thus, in considering Plaintiff's subsequent SSI application,
Commissioner would not haveonsideredwhether Plaintiffactually became disabled befo
October 30, 2014 (the date of Plaintiff's subsequent SSI applicattdantiff argues under theg
circumstances, the existence ofubsequent disability findinfpr SSI purposes requires renaa
sothe ALJ can evaluat@hether the records formirtge basis of the subsequent disability find
relateback to the time period relevant to Plaintiff's currently pendingcg&fh — i.e., the claim
presently before the Court.

The Commissioner arga&unais distinguishablend doesot provided support for per
se remand whenevethere is a subsequent application and grant of benefits. The coul
required to address the assertions of error before it, regardless of vihethiimant satisfeethe
statutory and regulatory burdens under a different aggmic. Plaintiffmerely pantsto a generic
award letter oma subsequen$SI claim and provides no information for a court to determi
whetherthe subsequent award had a reasonpbgsibility of changing the outcome thfe first
decision which is necessary to find that the evidencmaerial Moreover, even iLunawere

applicable Plaintiff's subsequerdisability starting on October 30, 2014 notat or near the timg

—+

the
e

e

ng

ts are

D
L

of the date of the nowisability finding in January 2013. As such, the subsequent disability

finding does not create any conflict or ambiguity with the January 2013 dedsibmtist be
resolved.
Pursuant to 42 U.S.C. § 405(g), "[t]he court may. at ay time order additional evideng

to be taken before the Commissioner of Social Security, but only upon a showing that theaw

evidence which is material and that there is good cause for the failure to incogpotatidence

into the record in a pr proceeding.” New evidence is considered "material” when it "be
directly and substantially on the matter in dispute,’ and if there is anedd®) possibility that
the new evidence would have changed the outcome of the . . . determinaBouttn v.
Massanarj 268 F.3d 824, 827 (9th Cir. 2001) (quotiagoz v. Sec'y of Health & Human Sery
734 F.2d 1378, 1380 (9th Cir. 1984)).
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In Luna, Carmen Luna, the claimardpplied for DIB and SSI alleging an onset date
November 30, 2002. After her application was denied, she requested a hearing before an
amended her alleged disability onset date to March 26, 2003. The ALJ denied Luna's@pj
in January 2006, the Appeals Council denied Luna's request for review, and Lunaethen
complaint in district court. While this application was pending on appeal, Lwathdilsecond
application for DIB and SSI, which was granted in August 2007. On the second applicatior
was found disabled as of January 28, 2006, which was one day after the ALJ found Plai
disabled for purposes of her first application. On appeal to the district amutrtpertained tq
Luna's first apptation, the parties agreed the matter shdwddremanded to the agency
reconcile the denial of bentfibased on Luna's first application with the grant of benefits or
second application, but they did not agree to the terms of the remand. Luna argued thg

application grant clearly indicated she was disabled for the earlier énoeovered Y the first

application, so the proper remedy was a remand for payment of benetiite &arlier time period.

The district court instead granted the Commissioner's motion to remand for adthmistrative
proceedings to determine whether Luna wasallst disabled during the period of time relevant
her first application. Luna appealed that determination.

The appellate court affirmed a remand for further proceedings readommy therewas
a reasonable possibility that the subsequent grant of benefits was based on nawe evid
considered by the ALJ as part of the first application, and further consideration efféctsal
issues was appropriate to determine whetherdiéasion on the first application should
different. The court distinguished the need for further proceedings Bromon v. Massanay
which also involved a subsequent grant of benefits while an initial applicatiompevakng on
appeal. In Bruton, the court held the initial denial and subsequent award of benefitseasitg
reconcilable on the record before the court, and no remand was warranted. The seconidmay
in Bruton involved different evidence, a different time period, and a different agsifitation,
which the court found distinguishable frdmna In Lung the court only had a Notice of Awa
letter with a onelay difference between the ndrsability finding and the disabilityinding.

Because the evidence was limited in this way, the court readamed may have "presents
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different medical evidese to support the two applications, or there might be some other rea
explain the change.Luna 623 F.3d at 1035. With thishcertainty, a remand for further facty
proceedings was determined to be the appropriate renhedy.

This case idistinguishable fronLuna. Here, there is a 658ay difference (nearly twyg
years) between the two disability determinations whereasnathe date difference leeen the
disability determinations was onbne day’ Although, like Luna, Plintiff has sibmitted only
the Notice of Avardletter on the subsequent decisemmdnot the decision showing the reason
of the ALJ ora summary ofthe evidence considered in conjunction with the subseg
application, the lack of temporal proximity of the disality and norndisability is a critical
distinction fromLuna ThelLunacourt expressly agreed wiBradley v. Barnhart463 F. Supp
2d 577, 58681 (S.D.W. Va. 2006) that "in certain circumstances, an award based on an on
coming in immediate proximity to an earlier denial of benefits is worthy of fugtierinistrative
scrutiny to determine whether the favorable event should alter the initial,yveegatcome on th¢
claim." Here, there is no "immediate proximity." Without such proximity, tleasmable
possibility" that the subsequent disability finding was based on evidence both nevatendlrto

the first decision is substantially diminished. Although Plaintiff argues the tampaximity

potentially could have been closer had the subseqgapptication involved a DIB claim rathe

than one for SSI, this contention is only speculation and does not equate to a reg
possibility. Plaintiff does not describe the evidence considered in conjunctlotheisubsequer

application or even submit the second decision to the Court; Plaintiff only offefdotice of

Award letter for consideration. It is Plaintiff's burden to establish thermabty of new evidence

— i.e., that the new evidence has a reasonable probability of changing the outcome..C42

8406(g). This burden has not been satisfied by a Notice of Award letter in a subs
determination finding disability nearly two years after the period in whichntPtawas
determined not disabled.

D. The ALJ Failed to Offer Clear and Convincing Reasons to Discredit Plaintiff

® On Plaintiff's first application for SSI, Plaintiff was foumdt disabled between February 2010 and January
2013, and on the second application Plaintiff was found disabled as of Octob@t &0, 2
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Plaintiff contends the ALJ provided no specific reasons for finding Plaintiff byt
credible. Rather, the ALJ only noted a few activities in which Plaintiff ppaties that are ng

relevant to Plaintiff's alleged impairments, and this is insufficient to meet theacl@aonvincing

standard. The Commissioner respond¥aintiff's daily activities were just one of the amp

reasons the ALJ discussed in finding Plaintiff not fully credible, all of which @pasted by
substantial evidence.
1. Legal Standard

In evaluating the credibility of a claimant's testimony regarding subjective pn ALJ

—+

e

must engage in a twstep analysisVasquez v. Astru®72 F.3d 586, 591 (9th Cir. 2009). First,

the ALJ must determine whether the claimant has presented objective mediealcevof an

underlying impairment that could reasonably be expected to produce the pain or wipmsy

alleged. Id. The claimant is not required to show tier impairment "could reasonably be

expected to cause the severity of the symptom she has alleged; she needwithasitocould
reasonably have caused some degree of the sympttan.(quoting Lingenfelter 504 F.3d at

1036). If the claimant meetkd first test and there is no evidence of malingering, the ALJ

only reject the claimant's testimony about the severity of the symptoragit’és "specific, clear

and convincing reasons" for the rejectidd. As the Ninth Circuit has explained:

The ALJ may consider many factors in weighing a claimant’s credibility, including
() ordinary techniques of credibility evaluation, such as the claimant’s reputati
for lying, prior inconsistent statements concerning the symptoms, and other
testimony by theclaimant that appears less than candid; (2) unexplained or
inadequately explained failure to seek treatment or to follow a prescribesk aur
treatment; and (3) the claimant’s daily activities. If the ALJ’s finding is stiego

by substantial evidenc#éhe court may not engage in secaukssing.

Tommaset}i533 F.3d at 103&itations and internal quotation marks omittezshe alsdBray v.
Comm’r of Soc. Sec. Admirb54 F.3d 1219, 12287 (9th Cir. 2009); 2C.F.R. §8404.1529,

416.929. Other factors the ALJ may consider include a claimant's work recordstnobrig

from physicians and third parties concerning the nature, severity, and afftbet symptoms of

which he complainsLight, 119 F.3d at 792.

2. Plaintiff's Lay Statements Regarding Physical Pain and Mental Symptoms
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The ALJfirst summarizé Plaintiff's hearing testimongnd then concluded that Plaintiff
statements concerning intensity, persistearel the limithg effects of hissymptoms werenot
entirely credible. The ALJ then proceeded to summarize various poaidhe medical recor¢
and treatment history. This summary was not an analysis, but a recitation ottthe fa
discussing treatemt in December 2011, the ALJ noted that Plaintiff "did not seek out m
health treatment aftdbecember 2011, which suggests that [Plaintiff's] symptoms may not
severe as alleged.” (AR 28.) Finally, the Atahcluded with the following discussion of t

evidence:

In sum, the above residual functional capacity assessment is supported by
substantial weight of the objective evidence that shows degenerative desedise
with radicular symptoms, but an ability to perform heel and toe walking,
indepemlent ambulation as well as intact motor strength and reflexes (Exs. 3F, 7F,
9F, 18F, 19F, 20F). In addition, the claimant acknowledges an ability to lift 20
pounds and he has been able to exercise (Ex. 18F, testimony). Further, in 2012, h
reported googbain control with medication (Ex. 18F). Lastly, the claimant did not
seek out mental health treatment after December 2011, which suggests that hig
symptoms are not particularly bothersome.

(AR 29.) Under the Ninth Circuit's recedecisions irGarrisonv. Colvin 759 F.3d 995 (9th Cin.

2014)andBurrell v. Colvin 775 F.3d 1133 (9th Cir. 2014), this discuss®mnotsufficiently tied
to consideration of Plaintiff's credibility and does not reach the clear and convieegigof
reasoning necessary toipport an adverse credibility finding. The Commissioner's argu
relies primarily on poshoc reasoning which the Ninth Circuit has explained cannot be us
support the ALJ's determinatiorBurrell, 775 F.3d at 1138 ("Our decisions make clear thal
may not take a general findirgan unspecific conflict between [the claimant's] testimony a
daily activities and her reports to her docter@nd comb the administrative record to find spec
conflicts.”).

The Commissimer contends the ALJ fourfdlaintiff's missedcounseling appointments &
adverse credibility factor The ALJ's mer@bservatiorof missed appointments, however, was
accompanied by angnalysis or indication the ALJ considertétds as a credibility factor The
Commissioner alsaotes the ALJ recounte@laintiff's treatment, which the Commission

construes asconservativée, that Plaintiff failed to follow through with recommended treatm:g
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and Plaintiff reported normal physical activities to his physician on at least cagoac The
ALJ did notarticulatethese reasonas a basis to discount Plaintiff's credibilibh decision that
merely records facts such as missed appointments or the types and nature of treatment obif
without any analysis of those facts does cmtstitute a specific, clear, andnencing basis tq
support acredibility finding. InBurrell, 775 F.3d at 1138he ALJ decision notedo record of
primary care for headaches, neck, or back pain. The Commissioner argued the ALJ fo
claimant'stestimony about her headaches contradidigdhe record, which showed she had
treatment for headaches. The court rejected this argument on two grounds: (1) thevAr
discussed a conflict with the medical record as a basis for the adverse ityedidbdrmination
and the mere notation for a lack toéatment for headaches was not a credibility analysis; an
four different medical records showed reports of headaches and neck pain.

Similar toBurrell, the ALJ did not predicate the adversedbility finding on Plaintiff's
missed appointments, his refusal to seek recommended treatment, or what the Storan
characterizes as conservative treatmétdther, Plainff's missed appointments were mers
noted; the ALJ made no finding what the missed appointments implied. Also, the ALJ
recorded Plaintiff's treatment but did not characteitzas "conservative" or explain how th
treatment was so minor that it undercut Plaintiff's lay statements. Whil€dhrt may make
inferences regardinthe ALJ'sreasoningit cannot infer an entire credibility analysis where th
is none. See Burrell 775 F.3d at 1138.

The Commissioner contends the ALJ considered Plaintiff's daily activitiasceedibility
consderation. LikeBurrell, the daily activities noted by the ALJ are not analyzéww or why

these activities were considered relevaynthe ALJis not discussed. Specifically, the ALJ not

only that Plaintiff "reported that he gets up in the morning, gets help gettisgedredoes some

ained

und t

no

d (2)

Nis

U

y

only

ere

ed

light dusting, watches television, reads, and uses-ffwerd hand weights. He does not vacuum

or sweep, cook, do dishes, grocery shop, do yard work, do hobbies, or use a computer.”
In Burrell, theappellatecourt found the ALJ's failure telaborate which daily aciives conflicted
with a specific portiorof Plaintiff's testimonyrendered the reasoningtnsufficiently specific to

satisfythe clear and convincing standarBursuant tdurrell, the mere meton of certain daily
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activities in the ALJ's decisionwithout any analysis is sufficient supportfor an adverse
credibility determination.

The decisiorreflects the ALJ noteéPlaintiff's statements of pain and physical limitati
but apparently rejectethe extent of these statemen®laintiff testified he experiencenstant
pan and while medication relievethe painto some extentthe pain remaingonstant at

approximatelys out of10. Plaintiff also statede cannot stand for more than 5 minutes, walk

more than 20, or sit for more than 10 mesidue to pain. The ALJ necessar#yected these

statements in finding that Plaintiff remained able to perform light work, wieighires a person t
lift 20 pounds occasionally, and 10 pagrfrequently, and light workalso require"a good deal of
walking or standing." The Commissioner argues the ALJ rejected these statements b
Plaintiff reported good pain relief with medication. Even assuming thismegswas sufficiently,
tied to an actual credibility analysis rather than general support for thetRé-€2asoning is ng
clear and convincing because it is not supported by substantial evidence.

The record reflects Plaiff consistently reported paieven with medication. In 200
Plaintiff complained of back pain and was given a prescription for Soma and Vicwbmefarred
to physical therapy. (AB09.) He was referred to pain management, but the ALJ noted PI
kept leaving before the appointments if he could not be seen immediately. (AR
Nevertheless, in April 2010, Plaintiff was seen for pain management, where heddmerpain
ranged from a 4 to an @& a 10point scale. (AR 315.) In September 2010, Plaintiff was ¢
again fa refills of his pain medication, and he was sent for another pain managementatioms
that took place in December 2010. (AR 34Plaintiff rated his pain as ant8 10 in intensity,
describing it as constant, aching, throbbing, and burning inenai®R 347.) During a pair
management appointment in 2011, Plaintiff reported &tk Ipain was decreased to a 4 @ub of
10 with medication. In Decemb2011, Plaintiff indicated his pain remained betwe7 or an 8
out of 10, but Lortab brought the pain down to a 4 or a 5 out of 10. (AR 412.) In Februar
Plaintiff reportedhis pain was currentlan 8 out of10, but Lortab gave him "fairlgood pain
relief.” (AR 410.) Plaintiff also reported taking Soma, which also provided "good @lah"r
(AR 410.) In April 2012, Plaintiff again reported pain as a 6 out of 10 (AR 409), but in July
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reported experiencingersistent spasms over the previous months before the examination v
intensity of 9 or 10 out of 10. (AR 442.)

Although Plaintiff reported reduced pain with medication, he never rated hisapéass
than a 5 out of 10 to his doctors and explained at the hearing his back pain was constant g
the medication "helps alleviate" the pain, it was never gone. (AR Without medication, hig
pain wa ata 9 or a 10 out of 10, but with the medication he can "do a five sometimes" in te
pain. (AR 61.) When vewing the record as a whole, Plaintiffew isolated repog of pain
reduction with medication is not a cleasand convincing reason to discount Plaintiff's p
testimony, especially in view of Plaintiff's hearing testimony that while tirevpas lessened wit
medicationit was still significant and constant.

The Commissioner argues that as part of the dtegidletermination, the ALJ considere
the medical opinions of record, which did not support the extent of limitation Plah&ffed.
While the ALJ noted the RFC was supported by the weight of the medical informbhBoAld
did not reason Plaintiff' pain testimony was rejected on that basis. However, even if
reasoning could be inferred from the decision, lack of corroborating medickEneei must bé
considered in conjunction with other credibility factors and may not serve as thbaswded
rejed pain testimony. Hergll other reasoning the Commissioner asserts the ALJ articulate
either insufficient or reasoning that was not offered by the ALJ at all. Treansistency with
the medical evidencemainsas the only basis to rejeletaintiff's physical pairtestimony— which

is insufficient.

As to his mental health symptombetALJ noted Plaintiffdid not seek out mental health

after December 2011, suggesting that his psychological symptoms were natulgdyt

bothersome.” (AR9.) Even assuming this was a legadlyfficient basis to reject Plaintiff's Ia

vith al

ind wi

'ms o

ain

d

such

\1%4

d are

Yy

testimonyabout his mental health symptoms, the credibility analysis as to Plaintiff's tstéjec

pain testimony is not clear adnvincing and requires remand.
The Commissioner hagptly demonstrated there may be substantial evidence to supp
adverse credibility determination on several grounds; therefore, remaiudtfi@r consideration i

warranted rather than crediting Plaintiff's pain testimony as Buerell, 775 F.3d at 1141 (whe
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"evidence in th[e] record not discussed by the ALJ suggests that [the claimanthoh be
credible," the proper remedy is remand rather than application of theas#die doctrine).
CONCLUSION AND RECOMMENDATION
Based on the foregoing, the Court finds that the ALJ's decision is supported by subs
evidence and therefore RECOMMENDS tththe ALJ's decision be REVERSED a
REMANDED for further administrative proceedingsdthatjudgment be entered féfaintiff ard
againstCarolyn W. Colvin, Acting Commissioner of Social Security.

These findings and recommendations are submitted to the district judge @dsighes

stantic

nd

action, pursuant to 28 U.S.C. § 636(b)(1)(B) and this Court's Local Rule 304. Within fourteel

(14) days of service of this recommendation, any party may file written ohbjsectm these

findings and recommendations with the Court and serve a copy on all parties. Such ad

should be captioned "Objections to Magistrate Judge's Findings and Recommendatibas."

district judge will review the magistrate judge's findings and recomatiemd pursuant tg
28U.S.C. 8636(b)(1)(C). The parties are advised that failure to file objections withir]
specified time may waive the right to appeal the disjudge's order.Martinez v. YIst951 F.2d
1153 (9th Cir. 1991).

IT IS SO ORDERED.

Dated: January 12, 2016 /s/ Sheila K. Oberto
UNITED STATES MAGISTRATE JUDGE
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