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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | WILLIAM J. WHITSITT, No. 2:10-cv-00528-JAM-AC
12 Plaintiff,
13 V. FINDINGS & RECOMMENDATIONS
14 | CITY OF TRACY, et al.,
15 Defendants.
16
17 Plaintiff has filed a motion for relief from judgment under Federal Rule of Civil Proceédure
18 | 60(b). On review of the motions, the docunsefiled in support@ad opposition, and good causge
19 | appearing therefor, THEOURT FINDS AS FOLLOWS:
20 FACTUAL BACKGROUND
21 The undisputed facts of plaiffts first amended complaint (FAC) are as follows. On June
22 | 5, 2009, plaintiff William J. Whitsitwas stopped in Tracy, Califomiby Tracy Police Officer
23 | Brett Hicks for driving with aracked windshield. ECF No. 282 (FAC); ECF No. 52 at 5
24 | (Motion for Summary JudgementPuring the stop, Officer Hicksoncluded that plaintiff was
25 | driving with a suspended licenaad had plaintiff's viicle towed._Id. Odune 6, 2009, plaintif
26 | went to the Tracy Police Department to retribisevehicle, which was released to him only after
27 | he paid a $108 administrative fee to the &Department, $255 to the towing company, and|a
28 | $90 after-hours fee. Id. Though plaintiff had tight to request a post-tow hearing within ten
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days of the date appearing on the tow notice Ga. Veh. Code 8§ 22852(b)(4), plaintiff did not

request a post-tow hearing at any time. BOE52 at 5; ECF No. 52-2; ECF No. 59 (denying

plaintiff's motion to withdraw deemed admissions). Additionally, plaintiff did not incur any

hospital or medical expenses, did not inawy expenses associated with psychological or

psychiatric counseling, and suffered no damagesrasult of this incident. ECF No. 52-2.
PROCEDURAL BACKGROUND

On March 4, 2010, plaintiff filed a complaintagst defendants the City of Tracy, Offiger
Brett Hicks, and the State of CalifornieCF No. 1. On May 17, 2011, the court issued a
screening order finding that plaintiff’s complaint s&rth only one cause of action against Officer
Hicks. ECF No. 3. Plaintiff filed a motionifeeconsideration. ECF No. 6. On June 20, 2011,
the court denied plaintiff’s main for reconsideration and adwisplaintiff he could file an
amended complaint if he so desired. BQ¥ 7. On July 22, 2011, plaintiff improperly
submitted service-related documents todbert, and on August 9, 2011, the court ordered
plaintiff to submit the summons and complairectly to the U.SMarshal’s Office (USM)
within 30 days. ECF Nos. 8, 9.

On October 11, 2011, the previously-assignedistieate judge recommended that this
action be dismissed because plaintiff had failetinbely submit materials to the USM as requited
by previous orders. ECF No. 10. Plaintfijected to the findings and recommendations,
alleging that he timely submitted the requisite materials to the USM. ECF Nos. 11, 12. On
November 2, 2011, the court vacated its findiagd recommendations and ordered plaintiff tq
file a declaration within twenty-one daysttg the date on which he submitted the required
documents for service of process to the USMCF No. 13. Plaintiff complied with the court’s
order. ECF No. 14. The complaint was sergadfficer Hicks on February 22, 2012. ECF No.
15.

On March 13, 2012, Officer Hicks filed a mmti to dismiss plaintiff's complaint for
failure to state a claim. ECF No. 17. ®ay 25, 2012, the court granted Officer Hicks’ motign
to dismiss, and provided plaifitivith 30 days to amend his comamt. ECF No. 25. Plaintiff

filed his first amended complaint on June 20, 2012. ECF No. 28.
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On October 22, 2012, the court issued a sangesrder finding that the first amended
complaint only alleged one cognizaldlaim against the City of Tradgr a violation of plaintiff's
Due Process rights under the Fourteenth Amentlbesed on a denial bfs right to a post-tow
hearing. ECF No. 30. The court ordered pléiti serve the City of Tracy with the first
amended complaint within 30 days of thdem. 1d. Plaintiff failed to comply.

On January 14, 2013, the court issued figdirecommending the matter be dismissed
based upon plaintiff's failure to comply with preus orders. ECF No. 33. Plaintiff objected fo
the findings and recommendatioafieging he timely provided the requisite materials to the
USM for service of his first amended comptaieCF No. 34. On January 30, 2013, the cour
vacated its findings and recommendations and agdeered plaintiff to serve the City of Tracy
with the first amended complaint within 30 daysCF No. 35. Thereafteplaintiff served the
City of Tracy with his first amended complaif®@n April 15, 2013, the City of Tracy filed an
answer to plaintiff's first a@nded complaint. ECF No. 37.

On September 6, 2013, plaintiff filed a noticecbfinge of address. ECF No. 47. The
notice listed plaintiff's newddress as 2920 Fairmont Aven&ockton, California 95206. Id.
On September 12, 2013, the City of Tracy mail seplathtiff with written discovery requests.
ECF No. 52-2. Plaintiff failed toespond to the City of Tracywritten discovery, including the
requests for admissions._Id.

On February 7, 2014, the City of Tracy filed a motion for summary judgment that
included deemed admissions in support ofritgion. ECF No. 52. On March 12, 2014, plainff
filed an opposition to & City of Tracy’s motion for summary judgment. ECF No. 53. On
March, 20, 2014, plaintiff filed a motion to withaw deemed admissions, claiming he never
received the City of Tracy'®equests for admission. ECF Nezt. On April 16, 2014, the City o
Tracy filed an opposition to plaintiff's motiorECF No. 58. On May 19, 2014, the court issued
an order denying plaintiff's motion to withalv deemed admissions. ECF No. 59. The court
denied the motion on the followirggounds: (1) due to plaintiff's coplete failure to respond to
any of the City of Tracy’s discovery requeatsl his failure to oppoghke City of Tracy’s

summary judgment motion with any admissible ewice that would estabh municipal liability,
3




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

the court determined that granting plaintiff's motion would not promote the presentation of|the

merits of the case; (2) the redaand plaintiff’'s admissions digot support his argument that he

lost the requests for admissions due to multiple address changes; (3) plaintiff's pro per stgtus di

not warrant relief; and (4) platiff cited no authority for th@roposition that a propounding party
has a duty to follow-up with a respding party when it fails to rese a response to a request for
admission._ld. The following matters were, adaoogly, deemed admitted: (1) plaintiff did not
timely request a post-tow hearing; (2) plaintiff suffered no damagesesslt of his vehicle
being towed on June 5, 2009; and (3) defendahhdi cause plaintiffray damages. See ECF
No. 52-2.

On July 16, 2014, the undersigned issued firglregommending that the City of Tracy|s
motion for summary judgment lgganted and the action dismisseith prejudice. ECF No. 61.
The court served plaintiff the order at histlenown address: 2920iFaont Avenue, Stockton,
California. On August 25, 2014, tfiadings and recommendations weeturned to the court as
undeliverable. Plaintiff was orderéalfile a notice of cange of address, bfdiled to do so. On
September 3, 2014, the presiding district juddepted the findings and recommendations and

dismissed the case with prejudice. ECF Nigs.65. The court again served the order upon

-

plaintiff at 2920 Fairmont Avenue, Stockton, California. On October 1, 2014, the order an
judgment were returned to the court as undelblerbecause plaintiff med and did not leave a
forwarding address. Plaintiff was ordered to &laotice of change of adsls, but failed to do sp.

Plaintiff filed the instant motion for reliérom judgment on August 24, 2015. ECF No
66. On the motion, he listed his addres82&W. Clover Road, Tracalifornia 95376._1d.
On September 18, 2015, the City of Tracy filecoaposition to plaintiff's motion. ECF No. 68
On October 5, 2015, plaintiff filed a reply. ECF No. 69.

LEGAL BACKGROUND

Rule 60(b) provides for reconsiderationadfinal judgment or any order where one of
more of the following is shown: (1) mistakeadvertence, surprise, or excusable neglect; (2)
newly discovered evidence which, with reasdealligence, could not have been discovered

within twenty-eight days of éry of judgment; (3) fraud, misregsentation, or misconduct of an
4
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opposing party; (4) voiding of éhjudgment; (5) satisfaction tfe judgment; and (6) any other
reason justifying relief. Fed. R. Civ. P. 60(b). Timal provision of Rule 60(b) permits courts

grant relief “whenever such action is approfie accomplish justice.” Mackey v. Hoffman,

682 F.3d 1247, 1251 (9th Cir. 2012) (citations snternal quotation marks omitted). The

moving party must show that “extraordinary aincstances” warrant relief. _Liljeberg v. Health

Servs. Acquisition Corp., 486 U.S. 847, 863—64 (1988).

DISCUSSION
Plaintiff argues that the court should grarg Rule 60(b) motion because (1) he never
received a copy of the cowstuly 16, 2014, findings recommengithat defendant’s motion for

summary judgment be granted; (2) the undersigned denied his motion to withdraw his dee

med

admissions in the absence of all authority teddecause it was a dispositive order; and (3) the

undersigned and U.S. Distriaidge Mendez were unfairly biasadainst him. The court finds
these arguments do not establish an entitlemawdied from judgment and accordingly, it will
recommend plaintif§ motion be denied.

l. Plaintiff's Receipt of the Coud’' Findings and Recommendations

Although plaintiff’'s motion is smewhat difficult to follow, he seems to argue that the

court should grant him relief from judgment be@hbss failure to file objections to the court’s

July 16, 2014, findings and recommendations titated excusable neglect. ECF No. 66 at 2+

4. Plaintiff states that he wer filed objections to the cats findings and recommendations
because he never received a copy of thain.The docket reflects that the findings and
recommendations were returned as undeliveradbause plaintiff moved without leaving a
forwarding address. Plaintiff, however, contetids he served a notice of change of address
upon the court on August 10, 2014."IdHad the court served the findings and recommendat
upon plaintiff's new address in accordance with his notice, he claims he would have had tf

opportunity to file objections.dl Those objections, itrn, would have convinced the presidir

! Plaintiff does not specify whether he attemptefiléchat notice in this case, or in one of his
several other cases before this court. Moredwe does not provideapy of any such notice
submitted in this case. Id.
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district judge to decline todapt the findings and recommendets and his case would not hav
been dismissed. Id.

Plaintiff seems to be arguing for reliebm judgment under Rule 60(b)(1), which
provides for relief from a judgment rendered duetstake, inadvertencsurprise or excusable

neglect._See Bateman v. U.S. PostalS&31 F.3d 1220, 1223-24 (9th Cir. 2000) (holding t

“the determination of whether neglect is excusablan equitable one that depends on at leas
four factors: (1) the danger of prejudice to the opposing pantyh€dength of the delay and its
potential impact on the proceedings; (3) thewadsr the delay; and (4) whether the movant

acted in good faith” (citing Pioneer Inv. Ser@d. v. Brunswick Associates Ltd. P'ship, 507 U

380, 395 (1993))). Plaintiff's argument is uncoming for a number of reasons, first and
foremost because the court did not grant summary judgment because plaintiff failed to file
objections. The court granted summary judgment because there were no triable issues of
fact in the case. ECF Nos. 61, 64. Because (srfailure to file objections was not the basi
for judgment, it cannot constitute excusabkglect meriting relief from judgment.

In addition, plaintiff fails to support his argument that Judge Mendez would have de
to adopt the undersigned’s findingsd recommendations if plaifits objections had been filed
Plaintiff does not explain in anyay what his objections would have included, or how they w|
have persuaded Judge Mendergject the findings and recomnations. Accordingly, it is
impossible for the court to evaluate plaintif€lsim that his objections could have prevented
summary judgment.

[l. The Court's Denial of Plaintiff's Miion to Withdraw Deemed Admissions

“The authority of magistratgidges is limited by 28 U.S.C. 636, under which a magist
judge may hear and determine nondispositive msalktet not dispositivenes.” Bastidas v.
Chappell, 791 F.3d 1155 (9th Cir. 2015) (internal citations omitted). Rule 72 of the Federzg

of Civil Procedure reflects th statutory distinction. Miteell v. Valenzuela, 791 F.3d 1166, 11

(9th Cir. 2015). These authorities grant magistpadges broad authoyibver motions related t¢

discovery._See Rockwell Intern., Inc. v.PA-Traction Industries, Inc., 712 F.2d 1324, 1325

(9th Cir. 1983).
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Plaintiff argues that the undggned’s order denying his motion to withdraw deemed

admissions was dispositive, and therefore issudtbut authority, because the City of Tracy

relied upon the deemed admissions in its ss&faémotion for summary judgment. ECF No. §6

at 5-6. Itis not clear which subsection of Réleprovides the basis for this argument. It see
more than likely, however, that plaintiff meaosrely upon the provisiorf®r relief from void

judgments or where there is “any other reason”jtisdified relief. See Fed. R. Civ. P. 60(b)(4
(6).

“[A] void judgment is one so affected by @anidamental infirmity that the infirmity may be

raised even after the judgment becomes finbldited Student Aid Funds, Inc. v. Espinosa, 539

U.S. 260, 270 (2010). Such infirmities are extrgmmate, as they must be premised on “a cer

type of jurisdictional error or on a violation of dpecess that deprivasparty of notice or the

opportunity to be heard.” Id. (citing Unit&tates v. Boch Oldsmobile, Inc., 909 F.2d 657, 661

(1st Cir. 1990)). Judgments are generally @m®red void for jurisdicbnal defects only when

“the court that rendered judgmdatked even an ‘arguable b&idor jurisdiction.” 1d. (citing

Nemaizer v. Baker, 793 F.2d 58, 65 (2d Cir. 1986)).

Rule 60(b)(6) is a catch-all provision tlaiows a court to grant relief from a final
judgment, order, or proceeding for “any other reasanijtlstifies relief.” Rule 60(b)(6) is to be
“used sparingly as an equitable remedy to préwesnifest injustice’ ath‘is to be utilized only
where extraordinary circumstances preventediy frem taking timely action to prevent or

correct an erroneous judgment.” Latshe Trainer Wortham & Co., 452 F.3d 1097, 1103 (9

Cir. 2006). A party who moves for such religfust demonstrate both injury and circumstanc
beyond his control that prevented him from procegadiith . . . the action in a proper fashion.’

Cmty. Dental Servs. v. Tani, 282 F.3d 1164, 1168 (A3th2002), as amended on denial of reh

and reh’g en banc (Apr. 24, 2002).
Neither cited provision of RuléO(b) provides for relief on plaintiff's theory that the

undersigned acted in excess of ggmtate judge’s authority. Blothe Federal Magistrates Act

ms
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and Rule 72 provide that magistrate judgey maue orders on non-dispositive motions, defined

as “those ‘pretrial matters notsghositive of a claim or defenséa party.” Maisonville v. F2
7
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America, Inc., 902 F.2d 746, 747 (9th Cir. 1990). Taart's order denying plaintiff's motion t

withdraw deemed admissions did not disposanyf of his claims. Cf. Grimes v. City and

County of San Francisco, 951 F.2d 236, 240 (®th1991) (discoverganctions are non-

dispositive pretrial matters that are revieweddear error under Fed. R. Civ. P. 72(a)). The f
that plaintiff's deemed admissions were subsetiyeised by the City of Tracy in its motion fof
summary judgment does not make the court’s order on the discovery matter dispositive.
Accordingly, the court finds thiact that its ruling regardingeg@med admissions does not justif
relief from judgment under Rule 60(b)(4) or (6).

[I. Bias Against Plaintiff

Plaintiff argues that both the undersigned dndge Mendez have been biased in their
adjudication of this case. ECF No. 66 at 4P3aintiff's claim of bias is unsupported by any
factual allegations. Plaintiff does not give any reason why the court would be biased agai
or supply any facts showing bias. The courtlgigs do not, without more, establish bias. Se

Liteky v. United States, 510 U.S. 540, 555 (1994¥ca&dingly, the court finds plaintiff is not

entitled to relief from judgment ogrounds of judicial bias.
CONCLUSION
In accordance with the foregoing, E-COURT HEREBY RECOMMENDS that
plaintiff's motion for relief fromjudgment, ECF No. 66, be DENIED.
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These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanth provisions of 28 U.S.C. 8 639(l). Within fourteen (14)
days after being served with these findiagsl recommendations, any party may file written
objections with the court. Bhdocument should be captioned “@tijons to Magistrate Judge’s
Findings and Recommendations.” Any reply todbgctions shall be served and filed within
fourteen (14) days after servioéthe objections. The parties a@vised that failure to file
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objections within the specified time may waive tlght to appeal the Distt Court’s order.

Martinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: April 5, 2016 - -
Mrz——— &{‘P}-—C—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE




