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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 | MITCHELL ISAIAH GALLIEN, No. 2:12-cv-2916-GEB-EFB P
11 Petitioner,
12 VS.
13 | CONNIE GIBSON, FINDINGS AND RECOMMENDATIONS
14 Respondent.
15
16 Petitioner is a state prisenproceeding without counsglth a petition for a writ of
17 | habeas corpus pursuant to 28 U.S.C. § 2254chidi#enges a judgment of conviction entered
18 || against him on November 14, 2008, in the Sacramn€ounty Superior Court on charges of
19 | burglary, robbery, assault withde@adly weapon, and assault with a firearm, with findings that
20 | petitioner personally used and discharged aiffireand that he acted in concert in a home
21 | invasion. Petitioner seeks federal habeasfretfig¢he following grounds: (1) the evidence is
22 | insufficient to support the jury finding that h#entionally discharged a firearm in connection
23 | with the robbery of two of the vichs; (2) jury instruction error wlated his right to due process;
24 | (3) his sentence of 53 years and four monthmison violates his rightsnder the Eighth and
25 | Fourteenth Amendments; (4) itrgal and appellate counsel remele ineffective assistance; and
26 | (5) the trial court violated his right to an impal jury when it failed to excuse two potentially
27 | biased jurors. Upon careful consideration ofré@rd and the applicable law, the court finds
28 | that petitioner’s application for habeas corpus relief must be denied.
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|. Background
In its unpublished memorandum andropn affirming petitioner’s judgment of
conviction on appeal, the CalifomCourt of Appeal for the Thirdppellate Distrct provided the

following factual summary:
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As a result of defendant Mitchdliah Gallien's participation in a
home invasion robbery, a jurgdnd him guilty of burglary, three
counts of robbery, assault withrdaadly weapon, and assault with a
firearm. The jury also found defendant personally had used and
discharged the firearm, and had acted in concert in the home
invasion. The trial court foundlefendant had a prior strike
conviction for robbery and senterchim to an aggregate term of
53 years four months in prison.

On appeal, defendant contends: (1) there was insufficient evidence
to prove he discharged the fireain connection vih the robbery

of two of the victims; (2) the juryvas improperly instructed with
CALCRIM No. 3261 on the “escapelel; and (3) the disparity
between his sentence and thatsaces imposed upon his cohorts
violates his state andderal due process andyutrial rights. We
order a correction to the abstrattjudgment, but otherwise affirm

the judgment.

Facts and Proceedings

Around 11:30 a.m. on May 5, 2006, Adolfo Harnandis was with a
friend at a fast food restaurant. While there, he approached Erica
Casey and Stormi Bradford and invited them to a Cinco de Mayo
party that night. They exchged phone numbers and Harnandis
gave them the address of the party.

After Harnandis left, Bradford tol@asey that Harnandis would be

an easy target for a robbery. Casalled her sistedefendant, and
Deandre McLish, and the five of them spent the day together.
Harnandis called Casey several times to confirm their presence at
the party. Twenty minutes beto leaving for the party, Casey
guestioned Harnandis and learnth@re were four people at the
party at that time.

Casey's sister drove the otherghe party, dropping defendant and
McLish off around the corner.When the women arrived, there
were four young men in the livingpom: Harnandis, Francisco
Martinez, Macario Perea, and&ugenio Del Angel. After
introductions, Casey's sister callddfendant. Two minutes later,
defendant and McLish came in through the front door and the three
women left and got into thear that was parked outside.

Defendant was holding a gun amdcLish had brass knuckles.
Defendant pointed the gun aktlgoung men and yelled at them to
lie down and take everything out thfeir pockets. When Harnandis
resisted, McLish hit him in the face and took his wallet and $60.
McLish then hit Martinez twice ithe face with the brass knuckles
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and took his wallet, along with $2506 $300. After also being hit
in the face, Perea handed over approximately $1,000. Del Angel
gave the robbers over $100 to $200.

When defendant and McLish left the house, Harnandis followed
them outside and saw them get into a car. Harnandis got into his
truck and followed the car, jotting down the license plate number.
Casey's sister was driving fasind Harnandis followed close
behind. As they drove through the neighborhood, defendant leaned
out the front passenger window afigtd two shots at Harnandis.
Harnandis decided not to followelcar any longer and went back

to the house to check on his friends.

The jury found defendant guilty of residential burglary, robbery of
Harnandis, robbery of Martinez, bbery of Perea, assault with a
deadly weapon, and assault witlfiearm. The jury also found
defendant had acted in concarta home invasion (Pen.Code, §
213, subd. (a)(1)(A); undesignated staty references that follow
are to the Penal Code) aonnection with all ttee robberies, that he
personally used (8 12022.53, subfb)) and discharged (8
12022.53, subd. (c)) a firearm in connection with all three
robberies, and had personally usefirearm in connection with the
assault with a firean (8 12022.5, subd. (a)(1)).

People v. GallienNo. C061809, 2011 WL 302850, **1-2 (Cal.App. 3 Dist. Feb.

1, 2011).

After petitioner’s judgment atonviction was affirmed by éhCalifornia Court of Appeal
he filed a petition for review ithe California Supreme Court. Tlear, he raised the same clair
that he had raised on direct appeal. Respitdg. Doc. 9. By ordedated April 13, 2011, the
petition for review was summarily denied. Resp’t's Lodg. Doc. 10.

Petitionersubsequentljiled a petition for writ of habeasorpus in the Sacramento
Superior Court. Resp’t’'s Lodg. Doc. 11. Therdia,claimed that his trial and appellate couns
rendered ineffective assistance and that juras kiolated his rightb a fair trial. Id. On March
13, 2012, the Superior Court denied those clainasreasoned decision. Resp’'t's Lodg. Doc.
On May 2, 2012, petitioner filed a petition for weithabeas corpus in the California Court of
Appeal, raising the same claims. Resp’ttglg. Doc. 13. By order dated July 13, 2012, that
petition was summarily deniédResp't's Lodg. Doc. 15. Petitionthereafter filed a petition fo

i

1 Justice Butz stated thstte would issue an Order$how Cause returnable to the
Superior Court.ld.
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a writ of habeas corpus in ti@alifornia Supreme Court. Resg'todg. Doc. 16. That petition
was also summarily denied. Resp’t's Lodg. Doc. 17.
Il. Standards of Review Appliaable to Habeas Corpus Claims

An application for a writ of habeas puois by a person in custody under a judgment of|a

state court can be granted only for violations of the Constitution or laws of the United States. 28

U.S.C. § 2254(a). A federal writ is not avaiafor alleged error in the interpretation or

application of state lawSee Wilson v. Corcorab62 U.S. , 131 S. Ct. 13, 16 (2010);
Estelle v. McGuire502 U.S. 62, 67-68 (1991ark v. Californig 202 F.3d 1146, 1149 (9th Cin.
2000).

Title 28 U.S.C. § 2254(d) sets forth the following standards for granting federal habgas

corpus relief:

An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court shall not
be granted with respect to awlaim that was adjudicated on the
merits in State court proceedingsless the adjudication of the
claim -

(1) resulted in a decision thatas contrary to, or involved
an unreasonable application of, clgaestablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.

For purposes of applying 8§ 2254(d)(1), “clgastablished federal law” consists of
holdings of the United States Sapre Court at the time of the lastisoned state court decision.
Thompson v. Runnelg05 F.3d 1089, 1096 (9th Cir. 2013) (cit@geene v. Fisher __ U.S.
__,132 S.Ct. 38 (2011%tanley v. Cullen633 F.3d 852, 859 (9th Cir. 2011) (citiglliams v.
Taylor, 529 U.S. 362, 405-06 (2000)). Circuit courtqa@ent “may be persuasive in determinjng
what law is clearly establisHeand whether a state coupipdied that law unreasonably Stanley
633 F.3d at 859 (quotingaxwell v. Rog606 F.3d 561, 567 (9th Cir. 2010)). However, circuit
precedent may not be “used to refine arplen a general principle of Supreme Court
jurisprudence into a sgific legal rule that th[e] [$reme] Court has not announced/farshall

v. Rodgers133 S. Ct. 1446, 1450 (2013) (citiRgrker v. Matthewsl32 S. Ct. 2148, 2155
4
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(2012) (per curiam)). Nor may it be used to &tatine whether a particular rule of law is so
widely accepted among the Federal Circuits thabitld, if presented tth[e] [Supreme] Court,
be accepted as correctid. Further, where courts of appebhbsve diverged itheir treatment of
an issue, it cannot be said thiare is “clearly established Feddea” governing that issue.
Carey v. Musladin549 U.S. 70, 77 (2006).

A state court decision is “contrary to” clgadstablished federal law if it applies a rule
contradicting a holding of the Supreme Court or reaches a result different from Supreme C
precedent on “materially indistinguishable” facRrice v. Vincent538 U.S. 634, 640 (2003).
Under the “unreasonable amaltion” clause of § 2254(d)(1),faderal habeas court may grant
writ if the state couridentifies the correct governing legainciple from the Supreme Court’s
decisions, but unreasonably applies that ppiedio the facts of the prisoner’s caséockyer v.
Andrade 538 U.S. 63, 75 (2003yVilliams 529 U.S. at 413Chia v. Cambra360 F.3d 997, 100
(9th Cir. 2004). In this regard, a federal habs@asgt “may not issue the writ simply because t
court concludes in its independgudgment that the relevanasg-court decision applied clearly
established federal law erroneously or incdiyecRather, that apjgation must also be
unreasonable.’ Williams, 529 U.S. at 412See also Schriro v. LandrigaB50 U.S. 465, 473
(2007);Lockyer 538 U.S. at 75 (it is “not enough thdederal habeas court, in its independer
review of the legal question, isfievith a ‘firm conviction’ thatthe state court v&a'erroneous.™).
“A state court’s determination thatclaim lacks merit precludesieral habeas relief so long as
‘fairminded jurists could disagree’ on thergrtness of the seatourt’s decision."Harrington v.
Richter 562 U.S. , 131 S. Ct. 770, 786 (2011) (quotiadporough v. Alvaraddb41 U.S.
652, 664 (2004)). Accordingly, “[a]s a conditiorr fubtaining habeas corpus from a federal
court, a state prisoner must show that theestaurt’s ruling on the claim being presented in
federal court was so lacking in justificatitirat there was an emwvell understood and

i

2 Under § 2254(d)(2), a stateurt decision based on a factdatermination is not to be
overturned on factual grounds as$ it is “objectively unreasola in light of the evidence
presented in the state court proceedingtanley 633 F.3d at 859 (quotirigavis v. Woodford
384 F.3d 628, 638 (9th Cir. 2004)).
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comprehended in existing law beyond any possibility for fairminded disagreenk@aohter131
S. Ct. at 786-87.

If the state court’s decision does not nteetcriteria set forth in § 2254(d), a reviewing
court must conduct a de novo reviewadfiabeas petitioner’s claimBelgadillo v. Woodford
527 F.3d 919, 925 (9th Cir. 2008ge also Frantz v. Hazey33 F.3d 724, 735 (9th Cir. 2008)
(en banc) (“[I]t is now clear both that we miagt grant habeas relief simply because of
§ 2254(d)(1) error and that, if there is suctoe we must decide the habeas petition by
considering de novo the constitutal issues raed.”).

The court looks to the lastasoned state court decisiortlas basis for the state court
judgment. Stanley 633 F.3d at 853Robinson v. Ignacid360 F.3d 1044, 1055 (9th Cir. 2004).

the last reasoned state court decision adoggalmstantially incorporatébe reasoning from a

previous state court decision, tleisurt may consider both decisicisascertain the reasoning of

the last decisionEdwards v. Lamarquel75 F.3d 1121, 1126 (9th Cir. 2007) (en banc). “When

a federal claim has been presented to a state modithe state court has denied relief, it may
presumed that the state court adjudicated the claim on the merits isémealf any indication

or state-law procedural pgiples to the contrary.’Richter, 131 S. Ct. at 784-85. This

presumption may be overcome by a showing “theereason to think some other explanation for

the state court’s decision is more likelyd. at 785 (citingYlst v. Nunnemakeb01 U.S. 797,

803 (1991)). Similarly, when a state court dexisbn a petitioner’s claims rejects some claims

but does not expressly addressdefal claim, a federal habeas court must presume, subject
rebuttal, that the federal clawas adjudicated on the merit3ohnson v. Williams___ U.S. |
_,133S.Ct. 1088, 1091 (2013).

Where the state court reaches a decisiothe merits but provides no reasoning to
support its conclusion, a federal habeas coulependently reviews threcord to determine
whether habeas corpus religfavailable under § 2254(dptanley 633 F.3d at 86G4imes v.
Thompson336 F.3d 848, 853 (9th Cir. 2003). “Independentew of the record is not de nov

De

D

review of the constitutionassue, but rather, thenly method by which we can determine whether

a silent state court decisionabjectively unreasonable Himes 336 F.3d at 853. Where no
6
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reasoned decision is available, the habeas pwtitistill has the burden of “showing there was
reasonable basis for the gt@burt to deny relief.’Richter, 131 S. Ct. at 784.

A summary denial is presuméalbe a denial on the merits of the petitioner’s claims.
Stancle v. Clay692 F.3d 948, 957 & n. 3 (9th Cir. 2012). Mghhe federal court cannot analy:
just what the state court did e it issued a summary deniale tfederal court must review the
state court record to determine whether thereamgs'reasonable basis for the state court to 0
relief.” Richter 131 S. Ct. at 784. This court “mustel@nine what arguments or theories ...
could have supported, the stateid’'s decision; and then it must ask whether it is possible
fairminded jurists could disagréieat those arguments or theawiare inconsistent with the
holding in a prior decision dthe Supreme] Court.Id. at 786. The petitioner bears “the burdg
to demonstrate that ‘there was no reasonbéiis for the state court to deny reliefWalker v.
Martel, 709 F.3d 925, 939 (9th Cir. 2013) (quotRighter 131 S. Ct. at 784).

When it is clear, however, that a state ctiat not reached the merits of a petitioner’s
claim, the deferential standard set fortl28hU.S.C. § 2254(d) does rapply and a federal
habeas court must rew the claim de novoStanley 633 F.3d at 86(Reynoso v. Giurbinal62
F.3d 1099, 1109 (9th Cir. 2008Yulph v. Cook333 F.3d 1052, 1056 (9th Cir. 2003).

lll. Petitioner’s Claims

A. Sufficiency of the Evidence

California Penal Code § 12022.6B8provides: “Notwithstating any other provision of
law, any person who, in the commission of afgl specified in subdivision (a), personally anc
intentionally discharges a firearm, shall be punished by an additional and consecutive tern
imprisonment in the state prisorr 20 years.” In his first ground rfeelief, petitioner claims tha
the evidence is insufficient to support the juryding that he intentionallgischarged a firearm,
within the meaning of this code section, with ego the robberies of M@nez and Perea. EQ
No. 1 at 4. He argues that in order to demanstthe firearm enhancement, the prosecution
required to prove by substantial evidence that: “(1) petitioner personally discharged the firg
during the commission of each robbery; andh@)jntended to discharge the firearnhd’ at 11.
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Petitioner argues that the egitte showed he had alreadyngeted the robberies of both
Martinez and Perea before he discharged the firearm at Harnéhcis.11-14.

Petitioner notes that he was not anywhear the vicinity of Martinez or Perea at the
time he fired the gunld. at 14. Therefore, he had reactaglace of temporary safety as to
Martinez and Perea.ld. Petitioner contends that “each ofel robberies as to each of three
victims was a separately charggdne, and cannot be conflated into a single crime for purpo
of the enhancement.ld. at 11. He concludes that “thesg&as no substantial evidence petitione
discharged a firearm while robbing eitheritaez or Perea, and the true finding on the
enhancements violate petitioner’s federal and state due process rightt.’11, 20.See also
ECF No. 22 at 4-5.

The California Court of Apeal rejected these arguments, reasoning as follows:

Defendant contends there was iffisient evidence to support the
enhancements for discharging a firearm in the commission of the
robberies of Martinez and Parebecause, he contends, those
robberies were complete by the time fired his gun at Harnandis.
We disagree.

Section 211 defines robbery a$ét felonious taking of personal
property in the possession of another, from his person or immediate
presence . . ..” However, “theirme of robbery is not confined to

the act of taking property from viots. The nature of the crime is
such that a robber's escape withlbt is just as important to the
execution of the crime as obtainipgssession of the loot in the
first place. Thus, the crime @bbbery is not complete until the
robber has won his way to aapk of temporary safety.
[Citations.]” (People v. Carroll(1970) 1 Cal.3d 581, 585.) Here,
because Harnandis was still pursuing defendant, defendant had not
yet made his way to a place of temporary safety at the time he fired
his gun. Accordingly, the shooting occurred during the ongoing
commission of the robberies.

Defendant contends that, becausihee Martinez nor Perea chased
him outside of the house, whenteached the car, he had reached a
place of temporary safeas to them. Not surprisingly, defendant
has cited no authority for the prgtion that the victim must be
chasing the perpetrator for applicat of the escape rule. To the
contrary, regardless of who watasing him, defendant had not
reached a place of temporary $gfehile still in flight. (People v.
Johnson (1992) 5 Cal.App.4th 552, 559.) Accordingly, the
commission of the robberies bfartinez and Perea was continuing
when defendant fired shaas the pursuing Harnandis.

Nor must the gun use be directedha victim of the robbery for it
to be used during the commission of that robbétgople v. Fierro
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(1991) 1 Cal.4th 173, 226-227, is instiiue. There, the defendant
first robbed the wife and then, foee leaving, murdered and robbed
her husband. Defendant arguthe gun use finding should be
stricken as to the robbery of the wife, because he did not display or
personally use the gun duringathrobbery. In upholding the
finding, the California Supreme Cduconcluded that “the jury
could reasonably have inferrechtidefendant used the gun against
the murder victim to facilitatehis escape or to prevent his
identification as the itaber of [wife].” (Fierro, supra 1 Cal .4th at

p. 227,disapproved on a different poim People v. Letner and
Tobin (2010) 50 Cal.4th 99.) Thedh court explained that “[i]n
light of the legislative purpose ttiscourage the use of firearms, it
would appear to be immaterahether the gun use occurred during
the actual taking or against the adtuictim, so long as it occurred
‘in the commission’ of the roldyy. (8 12022.5, ubd. (a).)"
(Fierro, supra 1 Cal.4th at p. 226, italics added.)

Here, the evidence supports the finding that defendant discharged
the gun at Harnandis to aid hiscape from all three victims after

all three robberies. Thus, the true findings on the firearm
enhancements with respect te ttobberies of Martinez (count 3)
and Perea (count 4) asapported by the evidence.

Gallien2011 WL 302850, at **2 -3.

1. Applicable Legal Standards

The Due Process Clause “protectsdbeused against conviction except upon proof
beyond a reasonable doubt of every fact necessagnstitute the crigmwith which he is
charged.”In re Winship 397 U.S. 358, 364 (1970). Theresidficient evidence to support a
conviction if, “after viewing thesvidence in the light mostvarable to the prosecution, any
rational trier of fact could have found the edsd elements of the crime beyond a reasonable
doubt.” Jackson v. Virginia443 U.S. 307, 319 (1979). “[T]he dispositive question under
Jackson is ‘whether the record evidenoald reasonably support a finding of guilt beyond a
reasonable doubt.”"Chein v. Shumsk®73 F.3d 978, 982 (9th Cir. 2004) (quotiarkson443
U.S. at 318). Put another way, “a reviewing tooay set aside the jusyverdict on the ground
of insufficient evidence only if no rational trier faict could have ageel with the jury.” Cavazos
v.Smith__ U.S. 132 S.Ct. 2, *4 (2011). Sufficemf the evidence claims in federal
habeas proceedings must be measured witherafe to substantive elements of the criminal
offense as defined by state ladackson443 U.S. at 324 n.16.

1
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In conducting federal habeas review ala@m of insufficientevidence, “all evidence
must be considered in the light stdavorable to the prosecutionNgo v. Giurbing 651 F.3d
1112, 1115 (9th Cir. 2011).Jacksorleaves juries broad discreti in deciding what inferences
to draw from the evidence presented at triahd it requires only that they draw “reasonable
inferences from basic facts to ultimate fact€Cbleman v. Johnspn _ U.S. |, 132 S.Ct.
2060, 2064 (2012) ( per curiam ) (citation omittetdCircumstantial evidence and inferences
drawn from it may be sufficiertb sustain a conviction.”Walters v. Maas#45 F.3d 1355, 1358
(9th Cir. 1995) (citation omitted).

“A petitioner for a federal writ of habeasrpus faces a heavy burden when challengir
the sufficiency of the evidence used to obtastaie conviction on feddrdue process grounds.’
Juan H. v. Allen408 F.3d 1262, 1274 (9th Cir. 2005). Because this case is governed by th
AEDPA, this court owes a “double dose of defece” to the decision of the state courtng v.
Johnson736 F.3d 891, 896 (9th Cir. 2013) (quotBgyer v. Belleques59 F.3d 957, 960 (9th
Cir. 2011)cert. denied ___ U.S. __ , 132 S.Ct. 2723 (2012pee also Johnspa32 S.Ct. at
2062 (‘Jacksorclaims face a high bar in federal habpesceedings because they are subject
two layers of judicl deference.”).

2. Analysis

For the reasons expressed by the CaliformarCof Appeal, a rationdrier of fact could
have found beyond a reasonable doubt that petitiotentionally discheged a firearm during
the commission of the robberies of all of theims. The California Court of Appeal conclude
after an analysis of state lathat at the time petitioner dischadythe firearm at Harnandis he
was still acting “during the commission of” tbeginal robbery, including the robberies of
Martinez and Perea. This conclusion by the Court of Appeal is binding on this court.
Waddington v. Sarausa855 U.S. 179, 129 S.Ct. 823, 832 n.5 (2009) (“we have repeatedly
that ‘it is not the province af federal habeas court to reexamine state-court determinations
state-law questions”Rivera v. Illinois 556 U.S. 148, 158 (2009) (“[A] mere error of state law
.. . is not a denial of due process”) (quotirggle v. Isaac456 U.S. 107, 121, n. 21 (1982) an(

Estelle v. McGuire502 U.S. 62, 67, 72-73 (1991Bradshaw v. Richeyp46 U.S. 74, 76 (2005)
10
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(“a state court’s interpretation efate law . . . binds a federal court sitting in federal habeas”
Lewis v. Jeffers497 U.S. 764, 780 (1990) (“federal habeapusirelief does not lie for errors g
state law . . . .” Pursuant to California lawe robberies were not complete when petitioner
discharged his firearm because he was stflight and had not reached a place of temporary
safety.

The decision of the California Court Appeal rejecting petitioner’s claim that the
evidence was insufficient to support the firmanhancement is not contrary to or an
unreasonable application lof re Winshipto the facts of this cas&ertainly the decision is not
“so lacking in justification tht there was an error well undexed and comprehended in existin
law beyond any possibility for fairminded disagreemeiRtithter, 131 S. Ct. at 786-87.
Accordingly, petitioner is not entitled federal habeas relief on this claim.

B. Jury Instruction Error

In his next ground for relief, petitioner clairtigt the trial court viated his right to due
process when it gave a jury instruction thatsstated the law of the &pe rule when there are
multiple robbery victims.” ECF No. 1 at 20-30he California Courbf Appeal described

petitioner’'s arguments in support of tieiaim, and its ruling thereon, as follows:

The trial court instrated the jury with CALCRIM No. 3261 (“In
Commission of Felony: Defime—Escape Rule”) as follows:

“The People must prove thathe defendant personally and
intentionally dischargd a firearm in the commission of Robbery.
[] The crime of robbery conties until the perpetrators have
actually reached a temporary placesafety. [f] The perpetrators
have reached a temporary place of safety if: [f] They have
successfully escaped from the scene; [{] They are no longer being
chased; and [{] They have unchknged possession of the
property.” (ltalics added.)

Defendant makes several challengesthe trial court's use of
CALCRIM No. 3261 in thiscase. First, def@lant argues that the
trial court prejudicially erred in fing to instruct the jury with the

last sentence in the pattern instruction, which adds, as an additional
requirement to finding the perpetrators have reached a temporary
place of safety, that “and [f]] € are no longer in continuous
physical control of the person whe the target of the robbery.”
(CALCRIM No. 3261.)

11
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i

But this “error,” if it was one, auld not have made a difference to
the applicability of sectiori2022.53, subdivision (c) as to counts
three and four.

Defendant's argument here, echoinmewhat his first argument, is
that, since he had reached a tenapy place of safety as to the
robberies of Martinez ahPerea before he discharged the weapon at
Harnandis, he could not be foutal have discharged the weapon
during the course of those robberies.

To have reached a place of temporary safety after robbing Martinez
and Perea, the evidence would have to show, according to
CALCRIM No. 3261, that (1) defendant had successfully escaped
from the scene of the robber§2) defendant was no longer being
chased, (3) defendant had unchadled possession of the property,
and that (4) defendant was no longecontinuous physical control

of Martinez and/or Perea.

Even if one concedes that defendant had successfully escaped the
scene, that he had unchallengexssession of the property that he
stole, and that he @ano longer in continuoughysical control of

the victims, the evidence that he was still being chased by
Harnandis when he fired the shetas uncontroverted. As we have
explained, it does not matter whofeledant was being chased by
and, therefore, he had not reached a place of temporary safety when
he fired the shots. Omission tfe fourth conjunctive element in

the instruction was of no moment.

Second, defendant complains thatitistruction fails to instruct the
jury that the firearm enhancementsist be found as to each victim.
To the contrary, defendant was ddl in count 2 wth the robbery

of Harnandis, in count 3 with ¢hrobbery of Martinez, in count 4
with the robbery of Perea, and in count 6 with assault with a firearm
upon Harnandis. The jury was instructed with CALCRIM No.
3146 that “If you find the defendant guilty of the crimes charged in
Counts 2, 3, 4, or 6 you mutsten decide whethefor each crime

the People have proved the additicallegation that the defendant
personally used a firearm duringetltommission of those crimes.
You must decide whether the Pedmpdee proved this allegation for
each crime and return a segde finding for each crimé (Italics
added.) The jury was also instructed in CALCRIM No. 3148 that
“If you find the defendant guilty ahe crimes charged in Counts 2,

3, or 4 you must then decide whether the People have proved the
additional allegation that the defendant personally and intentionally
discharged a firearmuring that offensé

“[T]he correctness of jury instructions is to be determined from the
entire charge of the court, nobm a consideration of parts of an
instruction or from a padular instruction.” People v. Castillo
(1997) 16 Cal.4th 1009, 1016.) Thushile not contained in
CALCRIM No. 3261, the jury was notiesless properly instructed
with CALCRIM Nos. 3146 and 314&at the finding had to be
made with respect to each offense.

12
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To the extent that defendant imporates his theory that he had
reached a place of safety with respect to the two victims who did
not pursue him, even though he wa# st flight from the scene,

we rejected that argument in pdrtante. Thus, no additional or
special instruction for multiple robberies or victims was required.

Gallien, 2011 WL 302850, at **3-4.

1. Applicable Legal Principles

In general, a challenge to jury instructiattes not state a fedenstitutional claim.

McGuire, 502 U.S. at 7ZEngle v. Isaac456 U.S. 107, 119 (1982)Butierrez v. Griggs695

W

F.2d 1195, 1197 (9th Cir. 1983). “Failure to givgyey] instruction which might be proper as
matter of state law,” by itself, does not merit federal habeas reNddriendez v. Terhung22
F.3d 1012, 1029 (9th Cir. 2005) (quotintiler v. Stagney 757 F.2d 988, 993 (9th Cir. 1985)).

In order to warrant federal baas relief, a challenged junystruction “cannot be merely

U7

‘undesirable, erroneous, or even “universaliywdemned,” but must violate some due proces
right guaranteed by the fourteenth amendme@upp v. Naughterd14 U.S. 141, 146 (1973).

To prevail on such a claim petitioner must dematstfthat an erroneous instruction ‘so infected
the entire trial that the resultingmviction violates due process.Prantil v. State of Cal.843

F.2d 314, 317 (9th Cir. 1988) (quotibgrnell v. Swinney823 F.2d 299, 301 (9th Cir. 1987)).

n
making its determination, this court must evéduhe challenged jury instructions “in the
context of the overall charge tloe jury as a component thfe entire trial process.’1d. (quoting
Bashor v. Risley730 F.2d 1228, 1239 (9th Cir. 1984)). If a jury instruction is ambiguous,
inconsistent or deficignit will violate due process only whehere is a reasonable likelihood that
the jury applied the instruction in a nmreer that violates the constitutiodVaddington v.
Sarausad555 U.S. 179, 190-91 (2009).
2. Analysis

Any claim that CALCRIM No. 3261 violated staaw, or should be modified to compoyrt
with state law, is not cognizable tinis federal habeas corpus actideffers 497 U.S. at 780. Tp
prevail in federal court, petdner must demonstrate that theigg of this jury instruction
rendered his trial fundamentally unfair. Petitiohas failed to make the required showing.

i
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As noted by the California Court of Appeahy error by the trial court in failing to
include the last clause of the jury instiootwas harmless because petitioner was unable to
demonstrate the second required clause: thatlseno longer being chased when he fired his
weapon. Further, as noted by thatstappellate court, the insttioms, when viewed as a wholg
correctly instructed the jurors that they werguieed to find the firearm enhancement true as
each separate offense. Under these circummssapetitioner has failed to show that CALCRIMN
No. 3261, as given at his trial, viodak his right to due process.

The decision of the California Court of Aggd denying this jury instruction claim is not
contrary to or an unreasonablebgation of the fedettaauthorities set forth above. Accordingl
petitioner is not entidd to habeas relief.

C. Petitioner’'s Sentence

In his next claim for relief, petitioner argutbst his prison sentenoé 53 years and four

months, when compared to the sentencesveddiy his accomplices McLish and Bradford,

violated his rights to due prosgand equal protection. ECF Nat130-37. He argues that “the

disparity in sentencing present in this casestituted an infringemern petitioner’s Sixth
Amendment right to a jury triand violated the Due Process d&fglial Protection Clauses of th
Fifth and Fourteenth Amendments to the United States Constitutidnat 31. Petitioner also
argues that the sentencing judge imposed adehgthy sentence sbldecause petitioner
“exercised the constitutionally guataed right to stand trial.Td. at 33.

1. State Court Decision

Petitioner raised these saarguments on direct appeal. el@alifornia Court of Appeal

denied petitioner’s claimseasoning as follows:

Prior to trial, McLish entered into a negotiated plea with a
stipulated prison term of three ars. Casey agreed to testify
against defendant at his trial amdexchange, received a six-month
jail term. Bradford entered intoreegotiated plea with a lid of three
years in prison. Defendant walesed, and rejected, a negotiated
plea for 25 years four months (whicbnsisted of the middle term
of six years for robbery in concedoubled because of the strike, 10
years for use of the firearm, anddh years four months for assault
with a firearm on a different victim).

i
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After trial, defendant was sentad to 53 years four months as
follows: the middle term of six years for robbery, doubled to 12
years for the strike, plus 20 years for personal discharge of a
firearm; two consecutive twgear terms for the two other
robberies, doubled to four each for the strike, plus two firearm
enhancements of six years eight months. The remaining terms were
imposed and stayed pursuant to section 654.

Before imposing sentence, the trial court addressed defense
counsel's argument about the “dtps” of defendant's sentence
compared to those of McLislGasey, and Bradford. The court
noted that Casey had pled in exchange for her testimony and that all
three individuals had admitted calpility and resolved their cases
long ago. Additionally, only defendant carried the “burden of a
prior strike” and it was defendant's decision to fire a gun. The court
concluded that equity demandedeiisure that the punishment be
commensurate to the facts of the case and determined that,
considering defendant's prior strjkeis significantand aggressive
role in the crimes, and his firearm use, his sentence was equitable.

Defendant now renews his argumémat his sentence of 53 years
four months is disproptionate to his culpabtly as compared with

the punishment received by his cohorts and, therefore, constitutes
an infringement upon his rights tguy trial and due process. He
argues that “his relative culpabilitwas less than co-participants”
and that he was unconstitutionagiynished for exercising his right

to a jury trial. The facts, however, do not support his claim.

First, unlike his cohorts, defendah&d a prior strike conviction.
This prior strike accounts for 10 years of his current sentence.

Second, unlike his cohorts, defendaatried, use@nd discharged

a firearm. Thus, although he may not have come up with the home
invasion idea, he engaged iddaional criminal conduct and was
substantially more culpable thars cohorts. His decision to carry,
use and discharge the firearm accounts for 33 years four months of
his current sentence.

Accordingly, 43 years four mdam¢ of defendant's sentence are
unique to him. Had defendant not had the prior strike, and not
decided to bring his gun, he wduhave received sentence of 10
years (or less, had he not had sadignificant criminal history and
been on probation at the time of the current offense). Absent
defendant's criminal record and use of the firearm, his sentence
would have been much closer to the terms imposed upon his
cohorts who entered into pretrial pleas.

Additionally, the record does nsupport defendant's premise that
his substantial sentence was due to his exercise of his jury trial
right. Defendant was mer offered a term comparable to those of
his cohorts. The pretrial offerffected in the record was a lengthy
25 years four months. Thereforeetrecord reflects that defendant
was consistently exposed to a dabsial sentence, not because of
his decision to go to trial, but due to his criminal record and the
nature of his crimes.

15
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Finally, we reject defendant's argument that the increase from 25
years (pretrial offer) to 53 yearsuiomonths (imposed after trial)
demonstrates his sentence was imposed as punishment for
exercising his right to a jury trial. Plea bargaining is now widely
accepted. “[W]hatever might be tlsguation in an ideal world, the
fact is that the guilty plea and the often concomitant plea bargain
are important components of this country's criminal justice system.’
[M] . . . [1] It follows that, by tolerating and encouraging the
negotiation of pleas, this Couthas necessarily accepted as
constitutionally legitimate the simple reality that the prosecutor's
interest at the bargaining tabletespersuade the defendant to forgo
his right to plead not guilty.” Bordenkircher v. Haye§l978) 434

U.S. 357, 361, 364 [54 L.Ed.2d 604, 609, 611].) “A prosecutor
should remain free before trial texercise the broad discretion
entrusted to him to determine the extent of the societal interest in
prosecution. An initial decision shld not freeze future conduct.”
(United States v. Goodwif1982) 457 U.S. 368, 382 [73 L.Ed.2d
74, 86].) Thus, the prosecution's attempt to negotiate a plea bargain
does not limit its discretion to prosecute on all the charges upon
which an individual is legitimately subject to prosecution and
punishment — nor do we presume the decision to move forward with
prosecution is a result of vindictivenesdd. @t pp. 378-382 [73
L.Ed.2d at pp. 83—-86.) Absent egmagg facts not present here, we
are unwilling to draw any inference from the plea bargain offered
by the prosecution before trial. Moreover, it is the judge, not the
prosecutor, who imposes a term of imprisonment. The prosecutor's
pretrial offer does not limit thei&d court's discretion to impose an
appropriate sentence.

In sum, we do not find defendigs sentence was comparatively
disparate or imposed as a punishment for exercising his right to a
jury trial.

Gallien2011 WL 302850, at **4-6.

2. Applicable Legal Principles

As explained above, “it is ntthe province of a federal hasecourt to reexamine state
court determinations on state law question&/ilson v. Corcoran562 U.S. 1, , 131 S.Ct. 1
16 (2010) (quotindestelle 502 U.S. at 67). So long as a sentence imposed by a state court
based on any proscribed federal grounds sutleiag cruel and unusual, racially or ethnically
motivated, or enhanced by indigency, the penaltiesiolation of statestatutes are matters of
state concern.’Makal v. State of Arizon®44 F.2d 1030, 1035 (9th Cir. 1976). “Absent a
showing of fundamental unfairness, a state ceumisapplication of its owsentencing laws doe

not justify federal habeas reliefChristian v. Rhode41 F.3d 461, 469 (9th Cir. 1994). Thus,
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whether or not the sentencing judge in this @dsesed his discretion under state law when hg
imposed petitioner’s sentence is not at issubisfederal habeas corpus proceeding.

On federal habeas review, the question “is not whether the state sentencer commit
state-law error,” but whether the sentence impasethe petitioner is “so bitrary or capricious’
as to constitute an indepgent due process violatiolRRichmond v. Lewj$06 U.S. 40, 50
(1992). See also Lewis v. Jeffe#O7 U.S. 764, 780 (199ticks v. Oklahomad447 U.S. 343,
346 (1980)Laboa v. Calderon224 F.3d 972, 979 (9th Cir. 2000)The failure of a state to
abide by its own statutory commands may implicaliberty interest protected by the Fourteer
Amendment against arbitrary deprivation by a staketterly v. Paskett997 F.2d 1295, 1300
(9th Cir. 1993). However, “federal courts areéragrdinarily chary of entertaining habeas corg
violations premised upon asserted deviations from stategural rules.”"Hernandez v. YIs830
F.2d 714, 719 (9th Cir. 1991).

The Eighth Amendment does not requimcsproportionality between crime and

ed

us

sentence, but rather forbids only extreme sentethe¢sire grossly disproportionate to the crime.

Harmelin v. Michigan501 U.S. 957, 959 (1991) (Kennedy,cdncurring in part and concurring
in judgment)). The precise contours of thesgrdisproportionality priciple are “unclear and
applicable only in the ‘exceedily rare’ and ‘extreme’ case.Lockyer v. Andrade538 U.S. 63,
73 (2003).
3. Analysis

This court finds that in this case petitiosesentence does not fall within the type of
“exceedingly rare” circumstance that would supofinding that his sentence violates the
federal constitution. Petitioner was convictedbofglary, three counts obbbery in connection
with a home invasion, assault wiihdeadly weapon, and assauliva firearm. Pursuant to
United States Supreme Court precedent, petitisisentence is not grossly disproportionate tq
these crimesSee Harmelin501 U.S. at 1004-05 (life imprisonment without possibility of paj
for possession of 24 ounces of cocaine raigeisference of grossisproportionality)Lockyer
(two consecutive twenty-five yeato life sentences with the pdasty of parole for two petty

theft convictions with priors did n@mount to cruel and unusual punishmé&itjng v.
17
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California, 538 U.S. 11 (2003) (a sentence of twemg-fears to life fofelony grand theft
under California's Three Strikes lawddiot violate the Eighth Amendment).

The court also notes that petitioner hasanteid any case, and tieeurt has not found on
in which the United States Supreme Court lvamé that a sentence imposed on a state crimi
defendant violated the fede@nstitution because it was disportionate to the sentences
imposed on other defendants in the same case. Indeed, the Supreme Court has held that
defendant cannot prove a condtiinal violation simply by dewnstrating that his sentence is
disproportionate to thoseceived by other defendarsimilarly situated.See Pulley v. Harris
465 U.S. 37, 50-51 (1984). Accordingly, the statert did not unreasonably apply federal lay
in concluding that petitioner was not entitledétief with respect to this challenge to his
sentence.See Moses v. Payneb5 F.3d 742, 754 (9th Cir. 2009) (“we conclude that when a
Supreme Court decision does not ‘arply address| ] the issue ifeéhcase . . . it cannot be saic
under AEDPA, there is ‘clearly established’ Seipe Court precedent addressing the issue bg

us, and so we must defer to the state court's decisigai; v. Ornoski431 F.3d 1158, 1185

(9th Cir. 2005) (petitioner’s ineffective assiste of counsel claifiailed under AEDPA because

the issue was an “open question” in finesprudence of the Supreme Court).

In any event, there is no federal constitutioeguirement that co-defendants receive t
same sentence. The critical factor fooart in determining whether a sentence is so
disproportionate as to constitute cruel and unysuaishment appears to be whether the sent
is grossly disproportionate toeftrimes, not whether the senterscgrossly disproportionate to
the sentences received by co-defendaBte United States v. East881 F.2d 1549, 1555-56
(10th Cir. 1992). “[A] defendargannot rely upon his co-defendargentence as a yardstick fo
his own; a sentence is not disproportionate lpestause it exceeds a co-defendant's sentence
United States v. Granado362 F.2d 767, 774 (8th Cir. 1992). A defendant who claims that
received a disproportionate sentence “[m]ust establish more than the mere fact that other
defendants have received less haesttences for similar crimesSee United States v. F1§31
F.2d 664, 667 (6th Cir. 1987).

i
18

1%

hal

<

sfore

14

ence

-




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Even if a constitutional violation coulte shown by demonstrating disproportionate
sentences among co-defendants, no such disprapalitjoexists in thicase given the different
circumstances of each defendant. As noted bZ#igornia Court of Appealall but ten years of
petitioner’s sentence was duepketitioner’s prior crirmal history and higslecision to fire a
weapon at Harnandis. The sentences imposddahish, Casey, and Bradford reflect the fact
that they accepted a plea offer from the govemtraad, in the case @fasey, testified for the
prosecution at petitioner’s triaPetitioner, on the other handhase not to accept a plea offer but,
rather, risked a longer sentenceohvicted after a trial. Givenah petitioner had a prior criminal
record and used a weapon durthg commission of the offenseswias reasonable to expect that
he would receive a lengthierrgence than his codefendants.

Petitioner also argues that the trial cuansidered the proportionality of petitioner’s
sentence compared to McListdad concluded the two weredifferent positions because
McLish pleaded guilty.” ECF No. 1 at 34. Petiter argues this is evidence he was sentenced
more harshly because he céds proceed to trialld. This argument is not supported by the
record. The sentencing judgeldiot conclude that petitionand McLish were in different
positions because McLish pleaded guilty, buteatiecause petitioner fired a weapon and had a
prior conviction, which McLish did notSeeReporter’s Transcript on Appeal (RT) at 764-67.
The judge specifically stated tHatquity demands that | looknd ensure that the punishment ig
equal to the facts of the casmt equal in relkdonship to the punishments handed out to
codefendants.ld. at 766.

Finally, petitioner claims, ithout elaboration, that hisiseence violates the equal
protection clause. The equal protection clausects state actors teetat similarly situated
people alike.See Cleburne v. Cleburne Living C#73 U.S. 432, 439 (1985). To prove an equal
protection violation, claimants mugtove purposeful discrimination,rdcted at an identifiable or
suspect classMcCleskey v. Kemp@81 U.S. 279, 292 (198 Madrmas v. Dickinson Pub. Schs
487 U.S. 450, 457-58 (1988). A criminal defendaleigahg an equal protection violation must
specifically prove that the “desionmakers in his case actedwdiscriminatory purpose.”

McCleskey481 U.S. at 292 (quoting/ayte v. United State§97 U.S. 598, 608 (1985)).
19
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(emphasis in original). Petitioner’s equal prait@c claim is deficient on its face because it do
not allege purposeful discrimitway treatment based on his mengsgp in a suspect class. In
addition, petitioner has not demonstrated thatséntencing judge in this case “acted with
discriminatory purpose” or selected or affirnted sentence because of “its adverse effects u
an identifiable group ."McCleskey481 U.S. at 292, 298.

For the foregoing reasons, petitioner is entitled to federal habeas relief on his
challenges to his sentence.

D. Juror Bias

Petitioner claims that the trial court via@dthis Sixth Amendment right to trial by an
impartial jury in failing to remove two jurors fépotential bias.” ECF No. 1 at 6, 47. The firsl
such juror was the baseball coach of the trial @glgon. According to piéioner, the trial judge
stated that “he and the coachguently interact during gameslt. at 47. Petitioner states that
asked both the trial court and himtrcounsel to remove this jurtiior cause,” but they failed to
do so. The second juror in question was the foreperson, who “statieduring the pretrial
stages of trial that she had a family member whe a victim of a similar type of crime in whic
they never caught the suspecld. Petitioner explains that lesked the trial court and his
counsel to remove this juror a&ll, but they failed to do so.

The Sacramento Superior Court denied tihaim on proceduragrounds, reasoning as

follows:

Claims that could have been rison appeal are not cognizable on
habeas corpus unless the petitioner can show that (1) clear and
fundamental constitutional error strikes at the heart of the trial
process; (2) the court lacked fumdantal jurisdiction; (3) the court
acted in excess of jurisdiction nogquiring a redetermination of
facts; or (4) a change iaw after the appealfacted the petitioner.

(In re Dixon (1953) 41 Cal.2d 756, 75% re Harris, (1993) 5
Cal.4th 813, 828.) Claims of irfettive assistance of counsel are
generally not barred by the above doctrin&sed In re Robbins
(1998) 18 Cal.4th 770, 814, fn. 34.)

Petitioner claims that that [sic] the trial court erred by refusing to
excuse two jurors for cause. As the alleged error would have
appeared in the record, the clalikely could have been raised on
appeal, but was not. Theoe¢, the issue is barred Byxon.

Resp’t’'s Lodg. Doc. 12 at 1.
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1. Procedural Default

Respondent argues that the CalifarBuperior Court’s citation o re Dixonconstitutes
a state procedural bar which precludes this court from addressing the merits of this Sixth
Amendment claim. ECF No. 12 at 31-32.

As a general rule, “[a] federal habeasitt will not review a claim rejected by a state
court ‘if the decision of [the ate] court rests on a state lavognd that is independent of the
federal question and adequatesupport the judgment.Walker v. Martin 562 U.S. , 13
S. Ct. 1120, 1127 (2011) (quotiBgard v. Kindley558 U.S. __, ;130 S. Ct. 612, 615
(2009). See also Maples v. Thomas U.S.__, , 132 S. Ct. 912, 922 (20G2Eenway V.

Schrirg, 653 F.3d 790, 797 (9th Cir. 2010Dalderon v. United States District Court (Bea99
F.3d 1126, 1129 (9th Cir. 1996) (quoti@gleman v. Thompspb01 U.S. 722, 729 (1991)). Th
United States Supreme Courteatly held that CaliforniaBixon bar, under which a defendant
procedurally defaults a claim raised for thetfinsie on state collateral review if he could have
raised it earlier on direct appeal, is a well-elsthled and regularly followed state procedural b
that is adequate to bar federal habeas revimhnsonv.Lee_ U.S. ;136 S. Ct. 1802
(2016). Accordingly, petitioner’'s Sixth Amendntahaim appears to be procedurally barred.
Even if the claim were not barredshould be denied for the following reasdns.

2. Applicable Legal Standards

The Sixth Amendment right to a jury trial “gaatees to the criminally accused a fair tf
by a panel of impatrtial, ‘indifferent’ jurors.Irvin v. Dowd 366 U.S. 717, 722 (1961%ee also
Ross v. Oklahoma&87 U.S. 81, 85 (1988%reen v. Whitg232 F.3d 671, 676 (9th Cir. 2000).
Due process requires that the defendant beltgied jury capable and willing to decide the ca
solely on the evidence before itSmith v. Phillips455 U.S. 209, 217 (1982). Jurors are
objectionable if they have formed such deeg strong impressions that they will not listen to

testimony with an open mindrvin, 81 S. Ct. at 1642 n.3. Not every incident of juror

 Because the state courts denied thstbn procedural grounds and not on the me

review of the claim in this court is de novBtanley 633 F.3d at 86(Reynosp462 F.3d at 1109;

Nulph, 333 F.3d at 1056.
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misconduct requires a new trial, howevemited States v. Kled94 F.2d 394, 396 (9th Cir.

1974). “The test is whether oot the misconduct has prejudiced tiefendant to the extent that

he has not received a fair trialltl. A petitioner is entitled to Heeas relief on this ground only if

it can be established that constitutional error'isathstantial and injuriousffect or influence in
determining the jury’s verdict.Brecht v. Abrahamso®07 U.S. 619, 638 & n.9 (1993);
Sassounian v. Rp230 F.3d 1097, 1108 (9th Cir. 2000).

“[Ijn each case a broad discretiand duty reside[s] in the [trial] court to see that the ju
as finally selected is subject to no soligisaof objection on the score of impartialityFrazier v.
United States335 U.S. 497, 511 (1948). The trial judges broad discretion in the questionin

of potential jurors during voir dire to detect bigee, e.g., Mu'Min v. Virginjeb00 U.S. 415,

423-24 (1991). To disqualify a juror for cause requaeshowing of either actual or implied bias

—"“that is . . . bias in faair bias conclusively presumed as a matter of launited States v.

Gonzalez214 F.3d 1109, 1111 -1112 (9th Cir. 200§)dting 47 Am.Jur.2d Jury 8§ 266 (1995)).

Jurors are presumed to be impartiavin v. Dowd 366 U.S. 717, 723 (1961).
3. Analysis

There is no evidence in the record before ¢bisrt that either of the two jurors in questi
was biased against petitioner, biased in fadfdhe prosecution, or ubke to listen to the
evidence introduced at petitioner’s trial with arenpnind. The mere fact that one juror was t
coach of the trial judge’s son and another jurar &aelative who was a victim of a similar crin
in which authorities never caughetbBuspect is insufficient, withoatore, to establish that eithe
juror was biased. Petitioner’s unsupported statentkatshe two jurors in question could not
impartial is insufficient to make the required showi@ge James v. Barg4 F.3d 20, 26 (9th
Cir. 1994) (“conclusory allegations which aret supported by a statement of specific facts dc
not warrant habeas relief”). &he is also no evidence that either juror expressed hesitation
serving on petitioner’s jury, that any juror problesosfaced at trial, or that any of the attorney
brought possible or actugiror bias to the trigudge’s attention.

Because there is no evidence of juror biathat the trial countvas aware of any juror

bias, petitioner cannshow that the trial court violated hight to an impatrtial jury in failing to
22

on

e

-

S




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

excuse these two jurors. Petitioner has also fadesthow that any error by the trial court in
failing to remove these jurorsdha “substantial and injurious efft or influence in determining
the jury’s verdict.” Brecht,507 U.S. at 638 & n.9. Accordingly, enot entitledo relief on this
claim.

E. Ineffective Assistance of Counsel

Petitioner’s next claim is that his triznd appellate counsetndered ineffective
assistance. After setting forth the applicable legal principles, the court will address these
below.

1. Legal Principles: Ineffective Assistance of Counsel

The applicable legal standards for a clainmeffective assistance of counsel are set fq

in Strickland v. Washingtod66 U.S. 668 (1984). To succeed ddtiacklandclaim, a defendant

must show that (1) his counsel's perforcawas deficient and that (2) the “deficient
performance prejudiced the defens&d’ at 687. Counsel is constitutionally deficient if his or
her representation “fell below an objective standdneasonableness” guthat it was outside
“the range of competence demanded of attorneys in criminal cddeat’687—-88 (internal
guotation marks omitted). “Counsel’s errors mustsieeserious as to deprive the defendant o
fair trial, a trial whose result is reliable.Marrington v. Richter131 S.Ct. 770, 787-88 (2011)
(quotingStrickland 466 U.S. at 687).

A reviewing court is required to make evefjort “to eliminate the distorting effects of
hindsight, to reconstruct the ainmstances of counsel's challedg®nduct, and to evaluate the
conduct from counsel's perspective at the tinftrickland 466 U.S. at 66%ee Richterl31l
S.Ct. at 789. Reviewing coumsust also “indulge a strong presumption that counsel's condt
falls within the wide range of reasonable professional assistaBteckland 466 U.S. at 689.
This presumption of reasonableness means thatdtrt must “give the attorneys the benefit g
the doubt,” and must also “affirmatively entertétie range of possible reasons [defense] cou
may have had for proceeding as they di@uillen v. Pinholster__ U.S. |, 131 S.Ct. 1388,
1407 (2011) (internal quotation nka and alterations omitted).
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Prejudice is found where “there is a r@aable probability that, but for counsel’s
unprofessional errors, the result of freceeding would have been differenStrickland 466
U.S. at 694. A reasonable probability is “a praligisufficient to undernme confidence in the
outcome.” Id. “The likelihood of a different result mulsé substantial, not just conceivable.”
Richter, 131 S.Ct. at 792. A reviewing courté®ed not first determine whether counsel’s
performance was deficient before examining thegyatice suffered by the defendant as a result of
the alleged deficiencies . . . . itifis easier to dispose of ameffectiveness claim on the ground pf
lack of sufficient prejudice . .that course should be followedStrickland 466 U.S. at 697.

The Strickland standards appb appellate counsel as well as trial coun&shith v.
Murray, 477 U.S. 527, 535-36 (198iller v. Keeney882 F.2d 1428, 1433 (9th Cir. 1989).
However, an indigent defendant “does not hagersstitutional right to compel appointed counsel
to press nonfrivolous points requested by the client, if counsel, as a matter of professional
judgment, decides not fiwesent those points.Jones v. Barnegl63 U.S. 745, 751 (1983).
Counsel “must be allowed to decidat issues are to be pressettl’ Otherwise, the ability of
counsel to present the client’s case in aceatd counsel’s professional evaluation would be
“seriously undermined.'ld. See also Smith v. Stewa#i0 F.3d 1263, 1274 n.4 (9th Cir. 1998)
(Counsel is not required to file “kitchen-sink siebecause it “is not necessary, and is not even
particularly good appellate advocacy.”) There is, of coursepfigation to raise meritless
arguments on a client’s behalbee Strickland466 U.S. at 687-88 (requiring a showing of
deficient performance as well as prejudice). Tluasinsel is not deficient for failing to raise a
weak issue.See Miller 882 F.2d at 1434. In order to estsiblprejudice in this context,
petitioner must demonstrate that, but for couasators, he probabhyould have prevailed on
appeal.ld. at 1434 n.9.

2. Trial Counsel
Petitioner raises several claimiineffective assistance tfal counsel. His first such

claim is the following:

Counsel for petitioner failed tawonduct a reasonable pre-trial
investigation and inquiry of pential witnesses for the defense
before calling them to testify on behalf of petitioner as to
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petitioner's whereabouts at theng that the crime was committed
which led to counsel calling witnesses that gave confusing and
conflicting testimony in regards tmeing with thepetitioner on the
day and time of the alleged cem The testimony was extremely
damning to petitioner’s defense.

ECF No. 1 at 5. Petitioner explains that two detewitnesses testified they were at a festival
with petitioner on the date of the crime. Lradgidence introduced by the prosecutor, howeve
established that the festival actuallycarred two days after the crime occurrédl. at 42.
Petitioner complains that his cowhSput both witnesses on theastl without cheadkg the actua
date the festival took place and compaiirtg the date of the alleged crimeld. He contends
that he “would’ve been better off if counsel nepat up a defence [sic] and forced prosecutio
prove their case instead of allowing witnessedetover contradicting and inaccurate testimony
to the day and time in whidhe festival took place.ld. at 44. Petitioneasserts that the case
against him was “far from overwhelming” ahd argues that “had petitioner had adequate
representation along with a reaabte pre-trial investigation is more than probable there
would’ve been a different outcomeld. at 43-44.

Petitioner raised this claim for the first tinmehis habeas petition filed in the California
Superior Court. Resp’'t’'s Lodg. Doc. 11 at condee pgs. 3-6. The Super Court denied the

claim, reasoning as follows:

Petitioner claims that trial couslswas ineffective for failing to
conduct an adequate investigatiato the anticipated testimony of
two defense witnesses, Ashley dpelggy Valdez. In particular, he
states that the Valdezes testified that petitioner was with them on
the date of the offense, May 5, 2006, at a Cinco de Mayo festival
either at Discovery Park or B8on Ranch. However, on rebuttal,
the prosecutor produced evidence that the festival actually took
place at Gibson Ranch on May 7, 2006. Petitioner claims that the
witnesses’ inaccurate testimony wasrieental to his case and that

a reasonable investigation would haesulted in a decision not to
call the witnesses to testify. Rir$etitioner provides no evidence

to support his claim, such as tsanipts of the trial testimony.
Second, Petitioner does not provide any information about how
counsel could have conducted priedtinvestigation. The petition
does not identify when counsel beea aware of the alleged alibi
provided by the Valdezes and the defense proposed witness list
filed on the first day of trial does natentify either Valdezes [sic]

as an anticipated witness. Then&f, it is possible that pre-trial
investigation was not reasonably pbési Third, even if counsel’s
conduct was unreasonable, Petitioner has not shown that the failure

25
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to investigate Petitioner's false alibi resulted in prejudice.
According to the unpublished opinion on appeal, among the many
prosecution witnesses was one ofitiRmer’'s co-conspirators. It
also appears that the victim idiéied petitioner's mother’s vehicle

as the one used by the perpetrators. Since there was ample
evidence of identity, Petitionehas not shown that absent the
testimony of the Valdezes, there sva reasonablikelihood of a

more favorable result.

Resp’t’s Lodg. Doc. 12 at 2-3.

Petitioner is claiming, in essence, that tnial counsel was iffiective in failing to

investigate and discover that pietner’s friends, the Valdezes, were lying or mistaken when they

testified that they had spent the day of¢hene with petitioner, even though petitioner
apparently did not advise counsel the alibi defense was false. Assumarguendathat
counsel was ineffective in failing to conducthuan investigation, petitioner is unable to
demonstrate prejudice with respect to this clafks.noted by the California Superior Court, th
evidence against petitioner was overwhelming. In particulétigreer’s co-defendant Erica
Casey testified that she told a police officer petitioner was involveeirothbery and that “he
was the one shooting.” RT at 174-75, 3&Qurther, if petitiongés counsel had, upon
investigation, ascertained tithe Valdezes had not spent thgg @ddaMay 5, 2006 with petitioner,
counsel would certainly not have @llthem to the witness standetstablish an alibi defense.
that event, petitioner would Bthave been faced with the prosecution evidence against him,
no defense.

TheStricklandstandard “places the burden on théeddant, not the State, to show a
‘reasonable probability’ that the réswould have been different.Wong v. Belmonte$58 U.S.
15, 27 (2009) (quotingtrickland 466 U.S. at 694). Petitioner has failed to meet that burder
respect to this aspect of his ineffective aasiseé of counsel claimAccordingly, he is not

entitled to federal habeas relief.

Petitioner raises two additional claims of imefive assistance of trial counsel. First, he

claims that his trial counselndered ineffective asstance in failing to “use peremptory

challenges” to remove the two potentially biagedrs, discussed above. ECF No. 1 at 44, 47.

i
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Second, petitioner claims that his trial counsel fced” him to go to trial, telling him that he
“only faced a max sentence of 32 years whick Waears more than the plea petitioner was
offered.” Id. at 45. Petitioner raised tleevo claims for the first time in his habeas petition fi
in the California Court of Appeal. Resp’'t'®tg. Doc. 13 at consecutipgs. 6-7. That petition
was summarily denied. Resp’t’'s Lodg. Doc. 15titlaer raised the claimagain in his petition
for writ of habeas corpus filed in the Califtet Supreme Court. ECF No. 1 at 44-45. That
petition was also summarily dedie Resp’t's Lodg. Doc. 17.

Petitioner’s claim that his trial counsehdered ineffective assistance in failing to
exercise peremptory challengagainst the two potentially bied jurors lacks merit. As
discussed above, there is no evidethed these jurors were unable to fairly evaluate the evidé
at petitioner’s trial or that they had formed sulg®p and strong impressions that they would
listen to testimony with an open mind. Nothgre any evidence that jury bias prejudiced
petitioner to the extent that ki@ not receive a fair trialAccordingly, trial counsel did not
render ineffective assistance in failing to a peremptory challenge to these jurors.

Petitioner’s claim that his trial counsel “coed” him to go to trial by informing him that
he faced a maximum sentence of 32 yaaggison should also be denied. T®teickland
standards apply to claims of ineffective assistanf counsel involving emsel’s advice offered
during the plea bargain proceddissouriv. Frye  U.S. 132 S.Ct. 1399 (2012fler v.
Cooper __ U.S.__ , 132 S.Ct. 1376 (201Rxdilla v. Kentucky559 U.S. 356 (2009Mill v.
Lockhart 474 U.S. 52, 58 (1985Nunes v. Mueller350 F.3d 1045, 1052 (9th Cir. 2003).

However, counsel is not “required to accuraggdict what the jury or court might findId.

See alstMcMann 397 U.S. at 771 (“uncertainty is inher@mpredicting court decisions.”). Nof

is counsel required to “discuss in detail the gigance of a plea agreentghgive an “accurate
prediction of the outcome of [the] case,” or tstgly recommend” the acceptance or rejection
a plea offer.Turner, 281 F.3d at 881. Although counsel miugty advise the defendant of his
options, he is not “constitutionally detae because he lacked a crystal bald? The relevant
guestion is not whether “counsedidvice [was] right or wrong, but . whether that advice was

i
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within the range of competence demandgdttorneys in criminal casesMcMann 397 U.S. at
771.
Petitioner’'s unsupported and ss#rving statement that hdiegel on inaccurate advice

from his counsel when deciding to proceed td fads to establish either deficient performanc

[1°)

or prejudice.See, e.g., Womack v. Del Pag87 F.3d 998, 1004 (9th Cir. 2007) (ineffective
assistance of counsel claim denied where, aside from his self-serving statement, which was
contrary to other evidenae the record, there was noiéence to support his clainpows v.
Wood 211 F.3d 480, 486 (9th Cir. 2000) (noting ttredre was no evidence in the record to
support petitioner’s ineffective astance of counsel claim, “oth#tran from Dows’s self-serving
affidavit”); Underwood v. Clark939 F.2d 473, 476 (7th Cir. 1991) (defendant’s self-serving
statement, under oath, thas trial counsel refused to let hinstey insufficient, without more, tc

support his claim of a deniaf his right to testify)Elizey v. United State210 F. Supp. 2d 1046

1051 (C.D. lll. 2002) (petitioner'slaim that his trial counselifad to advised him to accept a
proffered plea agreement not sufficiently suppmbitdere only evidence was petitioner’s “own

self-serving affidavit and record facts contradigtetitioner’s affidavit.”). There is no evidenc

D

in the record before the couratipetitioner’s trial counsel guaraet a certain sentence, that he
failed to advise petitioner of his options,tbat counsel’s advice wautside the range of
competence demanded of attorneys in crimingésa Trial couns&¥as not required to
accurately predict petitioner’'s eventual sentence.

The decision of the California courts rejagtipetitioner’s claims of ineffective assistance
of trial counsel is not contraty or an unreasonable applicatiof federal law. Accordingly,

petitioner is not entitled tcelief on these claims.

3. Appellate Counsel

In his final claim for relief, petitioneargues that his appetéacounsel rendered
ineffective assistance in failing taise on appeal the claims of ineffective assistance of trial

counsel and potential jury biassdussed above. ECF No. 1 at 5He also claims that appellat

11°}

counsel “refused to investigate the possibilityaiging other more viable grounds than those for

which counsel raised.Id. at 6.
28
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Respondent argues that petitioner’s claigarding insufficientnvestigation of other
claims is unexhausted and should be dearethat basis. ECF No. 12 at 33-34. Assuming

arguendathat this part of petitioner’s ineffective assistance of appellate counsel claim was

exhausted in state court, this court will recomthtdrat it be denied on the merits. See 28 U.S.

§ 2254(b)(2) (“An application for a writ of habeas corpus may be denied on the merits,
notwithstanding the failure of the glpcant to exhaust the remedi@gilable in the courts of the
State”).

The California Superior Courejected petitioner’s argumiethat his appellate counsel
rendered ineffective assistance in abéllenging the trial court’s failure to excuse two jurors \

were potentially biased. Tlwurt reasoned as follows:

Appellate counsel performs “progye and competently when he or
she exercises discretion and presents only the strongest claims
instead of every conceivable claim.Rdbbins, supral8 Cal.4th at
810.)

Petitioner argues that the trial cofailed to excuse two jurors for
cause and that appellate counses$ weeffective for failing to raise

the error on appeal. Petitioner has not provided any evidence to
justify dismissing the jurors.Although Petitioner claims that he
unsuccessfully attempted to obtdhre transcripts relating to jury
selection, it is his duty to predeavidence to suppbhis petition.
Absent any evidence of actual possible juror bias, Petitioner has
not shown that the trial court erred or that appellate counsel was
ineffective. Petitioner iaot entitled to any relief.

Resp’t's Lodg. Doc. 12 at 3.

The failure of movant's appellate counsetdse a claim that the trial court violated hig
federal constitutional rights in failing to excuseotjurors for cause did not constitute an error
serious as to deprive [mant] of a fair trial.” Strickland 466 U.S. at 687. As explained above
petitioner has failed to demonstrate that any such claim had merit. Thus, his appellate co
failure to raise this claim did not constitute deficient performance or prejufexRhoades v.
Henry, 638 F.3d 1027, 1036 (9th Cir. 2011) (counsdlrtbt render ineffdtve assistance in
failing to investigate or raise argument on appeal where “n&thwould have gone anywhere
Matylinsky v. Budgeb77 F.3d 1083, 1094 (9th Cir. 2009) osel’s failure to object to

testimony on hearsay grounds not ineffectidesre objection would have been properly
29
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overruled)cert. denied  U.S. |, 130 S. Ct. 1154 (201Rype v. Wood®3 F.3d 1434, 1445
(9th Cir. 1996) (“the failure to take a futiéetion can never be deficient performance”).

For the same reason, petitioner is not etitterelief on his clan that his appellate
counsel rendered ineffective assistance imfgilo raise on appeal a claim of ineffective
assistance of trial counsel or in failing to istigate other, unspecitieappellate claims. As
explained above, petitioner has failed to esthlihat his trial counsekndered ineffective
assistance. Moreover, petitioner has failed toalestrate that his aplete counsel failed to
raise any claim on appeal that wotlave more merit than the afes that she did raise. This
court presumes that appellate counsel exertiseg@rofessional judgment to raise the issues ¢
appeal that she consideredo®the most meritorious.

For the foregoing reasons, petitioner is noitkewt to relief on his claims of ineffective
assistance of appellate counsel.

IV. Conclusion
Accordingly, IT IS HEREBY RECOMMENDED #t petitioner’s application for a writ g

habeas corpus be denied.

—

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatiadas,/ reply to the objections
shall be served and filed withfourteen days after service thie objections. Failure to file
objections within the specified time may waive tight to appeal the Distt Court’s order.
Turner v. Duncan158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir.
1991). In his objections petitionmay address whether a certifeatf appealabity should issueg
in the event he files an appeal of the judgment in this caseRule 11, Rules Governing Secti
1

1
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2254 Caseéthe district court must issue or dengaatificate of appealability when it enters a

final order adverse to the applicant).

PATED: June 21, 2016, WM
(e
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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