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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ROBERT BENYAMINI, No. 2:13-cv-0910 TLN AC P (TEMP)
12 Plaintiff,
13 V. FINDINGS & RECOMMENDATIONS
14 | S. VANCE, et al.,
15 Defendants.
16
17 | A Introduction
18 Plaintiff is a former state prisoner procegglpro se and in forma pauperis in this civil
19 | rights action pursuant to 42 U.S.C. § 1983. Thadter proceeds on plaintiff's first amended
20 | complaint, which was found to state claimsifdaerference with and taliation for plaintiff's
21 | exercise of his First Amendmienghts. (ECF Nos. 6, 10.)
22 Now pending before the undersigned is ddfnts’ July 27, 2015, motion for an order
23 | declaring plaintiff a vexatious litiganhd requiring security in the amount of $20,40(ECF
24 | No. 20.) Plaintiff opposes the motion. For thasons set forth here, the court will recommend
25 | that defendants’ motion be granted.
26 | /1
27

! Defendants also moved for the imposition gfefiling order, but have now withdrawn that

28 | request. See Defs.’ Reply at 1.
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B. Procedural History

Plaintiff initiated this action on May 2013, and is proceeding on a first amended

complaint that was found to state First Amdement claims against defendants K. Henderson,

Roth, and S. Vance, correctional staff at California State Prison—Sacramento (“CSP-Sac’).

(ECF Nos. 6, 10.) Specifically, plaintiff afles that between May 26, 2009, and July 2009 (“1
relevant period”), Captain Vance and Sergeant Hesotedeprived plaintiff of all of his propert
stripped him naked, and placed him into “MOHIi retaliation for plaintiff's pending lawsuits
against multiple staff members. Plaintiff ke that this conduct caused him to miss court
deadlines for filing an amended complaint anvise documents. Plaintiff repeatedly asked
Captain Vance, Sgt. Henderson, and Lt. Roth fomssion to write to the courts to ask for an
extension of time, but each defendant told plHititat writing material or legal papers were ng
allowed in MOHU. When plaintiff was finallyeleased from MOHU, he claims that the
defendants delayed returning lproperty, causing plaintifb miss additional deadlines,
including in a case against a “Lt. O’'BrianAs a result, plaintiff had two cases dismissed,
resulting in the assessmentstrfikes against plaintiff.

On July 27, 2015, defendants filed the instantion. (ECF No. 20.) After obtaining a
90-day extension of time to file an oppositiphaintiff filed an objection on December 10, 201
(ECF No. 26.) Defendants filed a reply. (ER&. 27.) This motion is fully briefed and ready
for disposition.

C. Defendants’ Request for Judicial Notice

Defendants ask the court to take judiciatice of the following prior litigation of
plaintiff*:

1. Benyamini v. Johnson, Ninth Circuit Cdde. 11-16971 (appeal from E.D. Cal.

2 Plaintiff contends that at all times relevémthis action he was housed at “New Folsom Stajte

Prison.” CSP-Sac was originally called “Newlgeon” and is located next to Folsom State
Prison. Plaintiff has now been released from custody.

% This term refers to a Mental Health Outpat Housing Unit._Shields v. Virga, 482 Fed. App
275, 276 (9th Cir. Sept. 5, 2012).

% Judicial notice may be taken of court netso Valerio v. Boise Cascade Corp., 80 F.R.D. 62
635 n.1 (N.D. Cal. 1978), aff'd, 645 F.2d 699 (&@ti.), cert. denied, 454 U.S. 1126 (1981).
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Case No. 1:07-cv-0907-LJO-DLB). On DecembgeR011, the Ninth Circuit dismissed the app
for failure to prosecute after hahdy that the appeal was “frivolouand directing plaintiff to pay
the filing fee. Defs.” Request fdudicial Notice (“RJN”), Ex. A.

2. Benyamini v. Johnson, E.D. Cal. Case M:07-cv-0907-LJO-DLB. Plaintiff wag

found to state cognizable claims against mldtgefendants, but the action was ultimately
dismissed on July 27, 2010, for plaintiff's failueetimely submit service documents. RIN, Ex
B.

3. Benyamini v. Simpson, E.D. Cal. €&aNo. 2:08-cv-1552-GEB-DAD. Case

dismissed on July 8, 2009, for failurediate a claim. RJN, Ex. C.
4, Benyamini v. Anderson, E.D. C&ase No. 1:07-cv-1596-OWW-GSA.

Plaintiff's complaint was dismissed with leaveaimend for failure to state a claim. When
plaintiff failed to file an amended plead, the case was dismissed on May 13, 2009, on the
ground that the only pleading on file fall&o state a claim. RJIN, Ex. D.

5. Benyamini v. Manjuano, E.D. Cal. §&aNo. 1:06-cv-1096-AWI-GSA. Plaintiff

was found to state an Eighth Amendment claim against multiple Defendants. On March 4
judgment was entered for defendants followingngiof their motion fosummary judgment.
RJN, Ex. E.

6. Benyamini v. Manjuano, E.D. C&lase No. 1:07-cv-1697-AWI-GSA. Case

dismissed on October 7, 2008, as duplicabifv&:06-cv-1096-AWI-GSA. RJN, Ex. F.
7. Benyamini v. Rivers, E.D. Cal. CaNe. 2:09-cv-0075-JAM-KJM. Plaintiff's

complaint was dismissed with leave to amendddure to state a claim. On November 25,
2009, the case was dismissed without pregidit plaintiff's request. RJIN, Ex. G.
8. Benyamini v. Kretch, E.D. Cal. Cab®. 2:09-cv-0170-GEBAD. Plaintiff's

complaint was dismissed with leave to amendddure to state a claim. On August 25, 2009
the case was dismissed for plaintiff's failurdite an amended complaint. RJIN, Ex. H.

9. Benyamini v. Sharp, E.D. Cal. Cdde. 2:09-cv-0173-FCD-EFB. Plaintiff's

complaint was found to state a chaagainst one defendarielaintiff was granted leave to file a

amended pleading or to submit service documenwiisen plaintiff filed neither, the case was
3
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dismissed without prejudice on March 16, 2010. RJN, Ex. I.
10. Benyamini v. Harris, E.D. Cal. CaNe. 2:09-cv-2462-MCE-DAD. Plaintiff's

complaint was found to state a claim agamattiple defendants. On September 30, 2010, th
case was dismissed for plaintiff's failuregobmit service documents. RJN, Ex. J.

11. Benyamini v. Forsthy, E.D. Cal. Case. 2:09-cv-2323-GEB-DAD. Plaintiff's

complaint was found to state a claim, but theecaas dismissed on June 1, 2012, for failure t
submit documents necessary to effect service. RIN, Ex. K.

12. Benyamini v. Forsthy, Ninth Circuit Case No. 12-16402 (appeal from E.D. C

Case No. 2:09-cv-2323-GEB-DADSummarily affirmed districtourt’s judgment after finding
that the questions raised are “so insubstantiabaso require further argoent.” RJIN, Ex. L.

13. Benyamini v. Byrd, Ninth Circuit CaseoN11-7218 (appeal from E.D. Cal. Cas

No. 2:10-cv-0101-KJIJM-DAD). Plaintiff's appli¢i@n to proceed in forma pauperis denied

because appeal found to be frivolous. Appealegisntly dismissed for plaintiff’s failure to pay

filing fee. RJIN, Ex. M.
14. Benyamini v. Forshythe, E.D. Cal. Caéa 2:09-cv-2453-GEH=FB. Plaintiff's

complaint was found to state a claim against mulgigtendants. Plaintiff was granted leave t
either file an amended complaint or return docusheecessary to effect service. When plain
did neither, the case was dismissed on July @B] 2for failure to prosecute. RJIN, Ex. N.

15. Benyamini v. Forsythe, Ninth Circuit &aNo. 11-16838 (appeal from E.D. Cal

Case No. 2:09-cv-2453-FCD-EFBIReviewed and affirmed districburt’s dismissal of action.
RJN, Ex. O.
16. Benyamini v. Colvin, E.D. Cal. Cabl®. 2:12-cv-03160-JAM-EFB. Plaintiff's

complaint was found to state a claim against ofierdiant. Plaintiff was @nted leave to either
file an amended complaint or return documemtsassary to effect service. When plaintiff did
neither, the case was dismissed on Novembe2@2, for failure to prosecute. RJIN, Ex. P.

17. Benyamini v. Mendoza, E.D. Cal. Ca¢e. 2:09-cv-2602-LKK-AC. Plaintiff's

complaint was found to state a claim againskipie defendants. On motion by defendants,

plaintiff's in forma pauperis status was revoked &e was ordered to pay the filing fee in full.
4
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The case was dismissed on November 27, 2012, forifffaifailure to pay tle filing fee. RJN,

Ex. Q.

18. Benyamini v. Mendoza, Ninth Circuit €&aNo. 12-16341 (appeal from E.D. Cal.

Case No. 2:09-cv-2602-LKK-GGH)Plaintiff's application to proeed in forma pauperis denie
because appeal found to be frivolous. Appebssguently dismissed for plaintiff's failure to
respond to court order. RJIN, Ex. R.

19. Benyamini v. Mennom, E.D. Cal. Cade. 2:11-cv-2916-GEB-EFB. Plaintiff's

complaint was dismissed with leave to amend for failure to state a claim. When plaintiff fajled to

file an amended complaint, the case was dised on August 1, 2012, for failure to comply wit

a court order. RJN, Ex. S.

20. Benyamini v. Sahoota, Ninth Circuit$&aNo. 12-16863 (appeal from E.D. Cal.

Case No. 2:11-cv-2916-GEB-EFBIReviewed and affirmed districburt’s dismissal of action.
RJN, Ex. T.
21. Benyamini v. Wolfe, E.D. Cal. CaB®. 2:12-cv-1578-WBS-CKD. Plaintiff's

complaint was found to state a claim againskipie defendants. On motion by defendants,

plaintiff's in forma pauperis status was revoked &e was ordered to pay the filing fee in full.

The case was dismissed on March 6, 2014, for plaintéilsre to pay the filing fee. RJIN, Ex.
22. In re Robert P. Benyamini, Ninthr@uit Case No. 12-80209 (appeal from E.D.

Cal. Case No. 2:12-cv-3008-WBS). Pursuant poeafiling review orderplaintiff's appeal was
not allowed to proceed because “the appeal issstantial as to not warrant further review.
RJN, Ex. V.

23. Benyamini v. Mayfield, E.D. CaCase No. 2:11-cv-0659-WBS-KJN. Case

dismissed on July 11, 2011, for failure to pay filfieg and/or submit an application to proceec
forma pauperis. RIN, Ex. W.
D. Discussion

Pursuant to this court’s Local Rule 151(b), “[t]he provisions of Title 3A, part 2, of the
California Code of Civil Proadure, relating to vexatious litnts, are hereby adopted as a

procedural Rule of this Couoh the basis of which the Court ynarder the giving of a security,
5
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bond, or undertaking, although the power of tloeai€shall not be limited thereby.” A
defendant’s motion for an orderg@ring a plaintiff to furnistsecurity must be supported by a
showing (a) that the plaintif§ a vexatious litigant and (b) that there is not a reasonable
probability that he or she will prail in the litigation againghe moving defendant. Cal. Civ.
Proc. Code 8§ 391.1. Upon consideration of théianpthe court “shall ansider any evidence,
written or oral, by witnesses or affidavit, asyniee material to the gund of the motion.” Cal.
Civ. Proc. Code § 391.2. If the court determinesttimaiplaintiff is a vex@ous litigant and that
there is no reasonable probability that the plHindill prevail, the court shall order the plaintiff
to furnish security in an amount to be fixegthe court. Cal. Civ. Proc. Code § 391.3. When
security that has been ordered furnished is noidhed, the litigation shaltie dismissed as to th
defendant for whose benefit it was ordered furnished. Cal. Civ. Proc. Code § 391.4.

1. VexatiousLitigant

Defendants move to have plaintiff deenaedexatious litigant under two provisions of
California’s Vexatious Litigants statute, Calihia Code Civil Procedure 88 391-391.7. First,
they argue that plaintiff commenced or maingaii23 unsuccessful lawsuits in the past seven
years, in violation of Section 391(b)(1), whidéfines a vexatious litigaias one who “[ijn the
immediately preceding seven-year period has cameet prosecuted, or maintained in propri
persona at least five litigatiomgher than in small claimsart that have been ... finally
determined adversely to the person....” Secorféndants argue that pidiff should be deemeo
a vexatious litigant because, within his lawsuiis filed numerous unmeritorious motions and
papers, in violation of Section 391(b)(3), whibéfines a vexatious litigant as one who “[ijn an
litigation while acting in proprigersona, repeatedly files unmterious motions, pleadings, or
other papers, conducts unnecessary discoverygaged in other tactithat are frivolous or
solely intended to cause unnecessary delay.”

Defendants have summarized 23 actions figglaintiff, each of which resulted in the

termination of the case against plaintiff . G@m v. Westwood Park Ass’n, 62 Cal. App. 4th

e

o

1211, 1220-21 (1998) (California’s vexatiditggant statute applies @ppeals, and each appeal is

considered “new litigation” wthin the meaning of the statute). Unlike federal law, which
6
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considers evidence of misconduct, California law requires only that the plaintiff's actions h
been “finally determined adversely” to hirm his opposition, which is oftentimes incoherent,

plaintiff argues that these cases should not bsidered because (a) his claims were legitima

(despite the findings by multiple judges that he thile state a claim), (b) he is indigent, (c) “the

Ninth Circuit Court of Appeals dEalifornia hates [him],” (d) the adversity he has faced is du
racial discrimination, (f) variousmdividuals (presumably defenals in some of the identified

cases) have attempted to murder him, and (¢nalsebeen subjected to torture tactics, includin

ave

e to

0

waterboarding. None of these arguments hasramit. Since the cases identified by defendants

meet the standard set forth under Section 391(k}(&);ourt concludes that the defendants have

met their burden of estaldti;g that plaintiff qualifiesas a vexatious litigant.
The court, however, finds that defendants hasemet their burden of establishing that
plaintiff qualifies as a vexatioudgigant pursuant to &ction 391(b)(3). Under that provision,

what constitutes “repeatedly” tunmeritorious” in any given case left to the sound discretion

of the trial court, and while broad, this didava is not unfettered. Morton v. Wagner, 156 Cal.

App. 4th 963, 971-72 (2007) (citation and quotation markitted). While there is no bright-line

rule, most cases falling within the state seint/olve dozens of motiorduring the pendency of
an action or relating to treame judgment. _Morton, 156 Cal. App. 4th at 972 (citation and
guotation marks omitted). Examination of thekiet in the each dhe cases identified by
defendants convinces the undersigned that @isrfilings do not qualify as vexatious.
Unsuccessful motions are not necessarily unmeritorious or frivolous; “repeated motions m
so devoid of merit and be so frivolous that tlsey be described as a flagrant abuse of the
system, have no reasonable probability of success, lack reasonable or probable cause or
and are clearly meant to abuse the processesg abtlrts and to haratse adverse party....” Id.

at 972 (quoting Wolfgram Wells Fargo Bank, 53 Cal. App. 4th 43, 58 (1997)) (internal

guotation marks omitted). Nonetheless, having kalsd that plaintiff quiEfies as a vexatious
litigant pursuant to Section 391(b)(1), the coult proceed with the second step of the analys

2. Success on the Merits

In order to grant defendants’ motion, the conust also find that pintiff does not have
7
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reasonable probability of prevailing in thissea Cal. Civ. Proc. § 391.3. In making this
determination, the court is required to weigé évidence, and it does not assume the truth of

plaintiff's allegations._Maan v. Murtaugh Miller Meyer & Nelson, LLP, 40 Cal. 4th 780, 784

(2007);_Golin v. Allenby, 190 Cal. App. 4th 616, 635 (2010).

As noted, this action is proceeding on pldfigticlaims that defendants retaliated again
him because of pending lawsuits against staff mregmbat CSP-Sac and that this conduct resu
in interference with plaintiff’'s abty to meet court deadlines.

a. First Amendment Retaliation
“Prisoners have a First Amendnmeight to file grievances agnst prison officials and to

be free from retaliation for doing so.” Watrsv. Carter, 668 F.3d 1108, 1114 (9th Cir. 2012)

(citation omitted); SorannoGasco, Inc. v. Morgan, 874 F.2d 1310, 1314 (9th Cir. 1989). T

state a viable First Amendment retaliation claanprisoner must allegevé elements: “(1) An
assertion that a state actor took some advetsmagainst an inmate (2) because of (3) that
prisoner’s protected conduct, atict such action (4) chilled thiemate’s exercise of his First
Amendment rights, and (5) the action did ressonably advance a legitimate correctional go

Rhodes v. Robinson, 408 F.3d 559, 567-68 (9thZ005). Conduct protected by the First

Amendment includes commuaitions that are “part of theigrvance process.” Brodheim, 584
F.3d at 1271 n.4. A plaintiff must specifically idiénthe protected condti@at issue, name the
defendant who took adverse action against hnd,ead that the alledly adverse action was
taken “because of” plaintiff's protected conduct.

The Ninth Circuit has found thateserving institutional ordedjscipline and security arg
legitimate penological goals which, if they provithe motivation for an official act taken, will

defeat a claim of retaliation. BarnettGentoni, 31 F.3d 813, 816 (9th Cir. 1994); Rizzo v.

Dawson, 778 F.2d 527, 532 (9th Cir. 1985) (“Challertigasgstrictions of first amendment right
must be analyzed in terms of the legitimate policies and goals of thetmorad institution in the
preservation of internal ordand discipline, maintenance iastitutional security, and
rehabilitation of prisoners.”). Thus, the burdemn plaintiff to allege and demonstrate that

legitimate correctional purposes did not motivhie actions by prison officials about which he
8
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complains._See Pratt v. Rowland, 65 F.3d 802,(808Cir. 1995) (prisoner “must show that

there were no legitimate correctional purposes mtigahe actions he complains of.”). Distri
courts must “afford appropriate deference andlfiéky” to prison officials in the evaluation of
proffered legitimate penological reasons for conéilleged to be retaliatgr’ Pratt, 65 F.3d at

807 (citing_Sandin v. Conner, 515 U.S. 472 (1995)).

Federal courts were not created to superemrectional facilities, but to enforce the
constitutional rights of all peosis, including inmates. “We are natmindful that prison official
must be accorded latitude in ta@ministration of prison affairspd that prisoners necessarily &
subject to appropriate rulesd regulations.” Cruz v. Ba 405 U.S. 319, 321 (1982). But
prisoners, like other individuals, have the righpetition the govement for redress of
grievances, which includes the First Amendment right to file grievances against jail official
to be free from retaliation for doing so. Broahe584 F.3d at 1269. “Of fundamental import

prisoners are their First Amenemt 'rights to file prison grievances....” Rhodes v. Robinson

F.3d at 567 (quoting Bruce v. Ylst, 351 F1R2B3, 1288 (9th Cir. 2003)). “[B]ecause purely
retaliatory actions taken against a prisonehfving exercised those rights necessarily
undermine those protections, such actionsat@the Constitution quite apart from any

underlying misconduct they are designed telsli’ Rhodes v. Robinson, 408 F.3d at 567.

On the other hand, not every incident risethe level of retaliation. In Rhodes v.
Robinson, the Ninth Circuit citedligt of cases involving incidentbat did rise to the level of

retaliation:

Gomez v. Vernon, 255 F.3d 1118, 1127 (9th Cir. 2001) (holding
that “repeated threats of transhercause of [the plaintiff's]
complaints about the administi@ti of the [prison] library” were
sufficient to ground a retaliatiozlaim); Hines, 108 F.3d at 269
(holding that the retaliatory iposition of a ten-day period of
confinement and loss of telewvasi — justified by a correctional
officer’s false allegation thdhe plaintiff breached prison
regulations — violated the Fir8imendment); Pratt, 65 F.3d at 807
(“[1]t would be illegal for [corections] officials to transfer and
double-cell [plaintiff] solely in realiation for his exercise of
protected First Amendment righs.Valandingham v. Bojorquez,
866 F.2d 1135, 1138 (9th Cir. 1988&p(ding that, if correctional
officers indeed called plaintiff a “ggh” in front of other prisoners

JJ
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in retaliation for his filing grigances, it would violate the First
Amendment).

Rhodes v. Robinson, 408 F.3d at 568.

I. Placement in MOHU
Defendants first argue that plaintiff's retaien claim fails insofaas it is based on his
placement in MOHU. They submit evidence tbatMay 26, 2009, plaintiff was placed in a

Psychiatric Services Unit (“PSU”), which housesates with serious mental health issues who

also required placement in a high-security facllitGarcia-Plascenciadgl. § 5; Henderson Degl.

1 4. In 2009, placement in the PSU was done by an Interdisciplinary Treatment Team (“IDTT”)

that included CSP-Sac staff members and medical and mental health professionals. Vange Dec

1 5. Since neither defendant Henderson nor Rathinvolved in the decision to house plaintiff
in PSU, they could not have taken “adverse actagdinst plaintiff in this regard. Henderson
Decl. § 6, Roth Decl. 6. Similarly, while Cajt Vance was part of the IDTT, he is not a
medical or mental health professional, he didassess plaintiff's mental health, and he did not
have authority to place plaintiff in the P$ildless his mental health treatment providers
determined it furthered his psychiatric treatment. Vance Decl. 1 5-6.

Plaintiff has not submitted any argumeneeidence in opposition to defendants’ motign
regarding the likelihood of his success on theitsieThe court acknowledges that, due to the
procedural posture of this case (the instant masalefendants’ first gponse to the complaint)
discovery has yet to commence, greatly lingtplaintiff's ability to submit documentary
evidence. This does not, however, preclude himmfidentifying information that he expects tg
obtain during discovery nor ded prevent him from arguing that the legitimate correctional
purposes asserted by the defendants in thisomdid not motivate theactions._See Pratt, 65
F.3d at 808.

Moreover, other than plaintiff's unsupportalegation, there is nothing in the record

indicating that any of the defendants’ allegeidhproper conduct was “because of” plaintiff's

® |t is unclear from the record what differerihere is, if any, between ammate’s placement in
MOHU versus PSU.

10
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pending lawsuits. The court thagncludes that plairifidoes not appear likely to succeed on this

claim.
il Strip Search

Plaintiff also claims that defendants retithagainst his protected activity by forcing h
to undergo a strip search upon admission to MORUrsuant to CDCR and CSP-Sac policy i
2009, inmates housed in PSU were requiraghidergo an unclothed body search upon
admission. Henderson Decl. 12, Ex. A pt. 2 (BB@F20-5 at 3). Defendant Henderson may
have strip searched plaintiff dog the relevant time, but assethat he would have done so
pursuant to policy and not netaliation for any protected nduct. Henderson Decl. § 13.
Neither Roth nor Vance strip-searched plairdgtfiny point during the relevant period, and ea
claims that he did not ordenwcustody staff to strip searphaintiff in retaliation for any
protected conduct. Vance Decl. 7. Agailajntiff submits no evidence or argument in

opposition, and there is nothing in the receudgesting that the defendants’ conduct was

“because of” plaintiff's pending lawsuits. Theuwt therefore reaches the same conclusion that

plaintiff is not likely to succeed on his retdian claim based on his being strip-searched.
iii. Denial of Legal Property
Lastly, plaintiff's retaliation claim is preised on defendants’ alleged denial of legal
property while he was housed in MOHU.
In 2009, inmates housed in this unit reeeiyproperty pursuant to the Behavioral
Incentive Program (“BIP”), which assigned stépsnmates correlating with certain privileges.

Henderson Decl. 1 7. These steps ranged from1%teat the lowest level, to Step 4. Id.

m

—

Inmates entered the program at Step 1 and stegirlevel increased based on active participation

in the program and maintaining disciplinary-freé&eor. 1d. In all “steps” of the BIP, inmates
housed in the PSU were able to request andive legal property for active cases, although
restrictions were in placif an inmate was on Step IA (inmates against whom disciplinary ac
was taken)._Id. 1 8.

During the relevant period, defendant Henderwas the Property Officer in the PSU.

Henderson Decl. { 9. Henderson @srthaving ever denied plaititiegal material to which he
11
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was entitled under CDCR or CSP-Sac policy and furdieaies having beenrdcted or instructe

to deny plaintiff such materiald. § 11. Furthermore, neithRoth nor Vance was responsible

for fulfilling requests for legal materials during this period and both deny instructing any official

to deny plaintiff legal materials to which he svantitled. Roth Decf] 8, Vance Decl. | 8.
Lastly, neither Henderson nor Roth was awaretzntiff had filed or wa planning to file a
lawsuit against a Lt. O’'Brian. Heerson Decl. 1 10, Roth Decl. 5.

Based on this undisputed evidence and thedaeky arguments to ¢hcontrary, the coul
again finds plaintiff does not laa a likelihood of success on theniteon his First Amendment
retaliation claim.

b. First Amendment Right of Access to Courts
The First Amendment right foetition the government incluge right of access to the

courts. _See Cal. Motor Transp. Co. v. king Unlimited, 404 U.S. 508, 510 (1972). Prisone

have a constitutional right @fccess to the courts. Bounds v. Smith, 430 U.S. 817, 828 (197

Prisoners also have a right “to litigate claimsligmaging their sentences tive conditions of thei

confinement to conclusion wibut active interferendey prison officials.” _Silva v. Di Vittorio,

658 F.3d 1090, 1103 (9th Cir. 2011), abrogated on other grounds as recognized in Richey

Dahne, 807 F.3d 1202, 1209 n.6 (9th Cir. 2015). An inralégging a violation of this right mus

show that he suffered an actual injury.wigv. Casey, 518 U.S. 343, 349-51 (1996). Thatis

plaintiff must allege that theéeprivation actually injured higtigation efforts, in that the

defendant hindered his efforts to bring, or causadto lose, an actionable claim challenging

criminal sentence or conditions of confineme8ee id. at 351; Christopher v. Harbury, 536 U|

403, 412-15 (2002). The right is limitéo the filing of direct crimial appeals, habeas petitiony
and civil rights actions. Lewis, 518 U.&.354-55. Inmates do not have “an abstract,
freestanding right to a law libraor legal assistance,” and “cannotadgish relevant actual injur
simply by establishing that [thefison’s law library or legal assistance program is subpar in
some theoretical sense.” 1d.381. Because actual injury is aigdictional requirement that ma
not be waived, an actual injury must be allegedrater to state a claimifoelief. Nevada Dept.

of Corr. v. Greene, 648 F.3d 1014, 1018 (9th Cir. 2011), cert. denied, 132 S. Ct. 1823 (20
12
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e.g., Jenkins v. McMickens, 618 F. Supp. 1472, 1494S.D. N.Y. 1985) (complaint alleging

certain documents pertaining to pending trialfcscated and not retued too conclusory to
support claim of denial of access to court).

In the first amended complaint, plaintiff claims that defendants’ conduct resulted in
plaintiff's inability to meet court deadlines in aleintified cases, resulting in the dismissal of t
of those actions. In their moving papers, deferglargue that plaintiff isot likely to succeed o
this claim because, contrary to his assertionsydeable to access theucts during the relevant
period; none of the cases that were open duhagelevant period wesaibsequently dismissed
for plaintiff's alleged inability to access the cowatid, lastly, plaintiff canot demonstrate that h
had an actionable claim in anytbk cases that were dismissed.

Defendants first argue that between MayZ#)9, and July 2009, plaintiff was able to
access the courts, as demonstratedultiple filings in these cases:

1. Benyamini v. Johnson, E.D. Cal. Cass 1:07-cv-0907-LJO-DLB. On June 24

2009, plaintiff filed a motion entitled “Motioto halt and to consent.” (ECF No. 28.)
2. Benyamini v. Simpson, E.D. Cal. Cadse. 2:08-cv-1552-GEB-DAD. On June

12, 2009, plaintiff filed a “Motion ttalt all proceedings and to barkck dismissal.” (ECF No

31.) On June 16, 2009, plaintiff filed objections to pending findings and recommendations|.

No. 32.)
3. Benyamini v. Manjuano, E.D. Cal. Cdde. 1:06-cv-1096-AWI-GSA. On June

2009, plaintiff filed a motion for extension of tinefile an amended complaint and a motion
appoint counsel. (ECF No. 54.) On June 18, 2p&ntiff filed a “Motion to halt all proceeds
and appoint counsel.{ECF No. 56.)

4. Benyamini v. Kretch, E.D. Cal. Call®. 2:09-cv-0170-GEB-DAD. On June 16

2009, plaintiff filed three mions: (a) “Motion to haltase and ‘Findings and
Recommendations™ (ECF No. 13), (b) a requdestopies (ECF No. 14), and (c) a motion to
halt all dockets, appoint counsel, and seoplies of documents (ECF No. 15).

5. Benyamini v. Sharp, E.D. Cal. Cdde. 2:09-cv-0173-FCD-EFB. During the

relevant period, plaintiff submitted five motionsddor requests. On June 16, 2009, plaintiff fi
13
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a request for copies (ECF No. 14) and a “motiohalb all dockets, for appointment of counse
and library access” (ECF No. 15). On J&@ 2009, plaintiff filed a motion to dismiss
defendants (ECF No. 16) and motion for countetinirn original documents filed (ECF No. 17).
On July 15, 2009, plaintiff filed a request for copies. (ECF No. 18.)

Defendants also argue that, of the actionswlee dismissed aftéhe relevant period,
none of the dismissals were related to plaintdfleged inability to access the courts. Benyan
v. Johnson, E.D. Cal. Case No. 1:07-cv-0907-IDI® (judgment entered July 27, 2010, due {

plaintiff's failure to submit service documeritg a May 2010 deadline); Benyamini v. Simpso

E.D. Cal. Case No. 2:08-cv-1552-GEB-DADdgment entered July 8, 2009, on grant of
defendants’ motion to dismiss;ghtiff filed objections during th relevant period (ECF No. 32

Benyamini v. Manjuano, E.D. Cal. Case.NL..06-cv-1096-AWI-GSA (judgment entered Marc

4, 2015, on grant of defendants’ motion for summadgment); Benyamini v. Kretch, E.D. Cal.

Case No. 2:09-cv-0170-GEB-DAD (judgment entefeigust 25, 2009, due to plaintiff's failure
to file an amended complaint; during the releyaariod, plaintiff filed three motions, including

motion for extension of time that was grantd@@nyamini v. Sharp, E.D. Cal. Case No. 2:09-¢

0173-FCD-EFB (judgment entered March 16, 2010, dysaintiff's failure to file an amended
complaint or service documeriig a January 2010 deadline).

Lastly, defendants argue that plaintiff cannot demonstrate that he was pursuing a n
frivolous legal claim in those actions whers htcess to court was allegedly frustrated or
impeded._Lewis, 518 U.S. at 351. Though it isargirely clear which actions were dismissec
due to plaintiff's alleged inabilityo access the courts, he states in the complaint that one in
a “Lt. O’'Brian.” Court records, however, revehat plaintiff filed thee actions involving a Lt.

O’Brian, all of which were filedfter the relevant period. See Benyamini v. Harris, E.D. Cal.

Case No. 2:09-cv-2462-MCE-DAD (filed SeptemB809); Benyamini v. Forsthy, E.D. Cal.

Case No. 2:09-cv-2323-GEB-DAD (filed August 200&0nd_Benyamini v. Forsythe, E.D. Cal.

Case No. 2:09-cv-2453-GEB-EFB (filed Septem®@09). And in none of those cases was the

dismissal related to plaintiff's alleged inbty to access the courts. See supra.

In his opposition, plaintiff provides some clgritHe contends that the two relevant
14
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actions are Benyamini v. L. Johnson and BenyamiHarris. Without reference to case

numbers, the court presumes that he is nafgto Benyamini v. Johnson, E.D. Cal. Case No.

1:07-cv-0907-LJO-DLB, and Benyamini v. Hars.D. Cal. Case No. 2:09-cv-2462-MCE-DA

But in Benyamini v. Johnson, the dismissal wagfamtiff's failure to submit service documer

by a May 2010 deadline (nearly oyear after the relevant ped), and as already noted, the

ts

dismissal in Benyamini v. Harris wainrelated to plaintiff's alleged inability to access the courts.

Plaintiff cannot make conclusory declarationsngdiry, but instead must demonstrate that a n(

frivolous legal claim has been frustrated or impeded. Lewis, 518 U.S. at 351. The court tf

concludes that there does not exist a reasonable probability that plaintiff will succeed on hjs

access-to-court claim.

3. Amount of Security

hN-

us

Having concluded that plaintiff is not liketp succeed on his First Amendment retaliation

and access-to-court claims, the undersigned nex tarthe question of security. Defendants
that plaintiff be required to furnish sedy in an amount between $11,900 (the amount
defendants expended to bring the instant omdtand $20,400 (the amount estimated to fully
litigate the instant motion). €& Ehlenbach Decl. 1 3-4. R did not respond to this
argument.

“Security’ means an undertaking to asspegment, to the party for whose benefit the
undertaking is required to berfushed, of the party’s reasonalebepenses, including attorney’s
fees and not limited to taxablests, incurred in or in connaah with a litigaion instituted,
caused to be instituted, or maintained or causéeé tmaintained by a vexatious litigant.” Cal.
Civ. Proc. Code § 391(c). Defendants’ characterization of $11,900 is supported by eviden

conservative estimate of the amount expendetdte. Moran, 40 Cal. 4th at 786; McColm, 62

Cal. App. 4th at 1218-19 ($1,000.00 security amaounght did not requirevidentiary support);
Devereaux v. Latham & Watkins, 32 Calpp\ 4th 1571, 1587-88 (1995) (security sought in t

amount of $25,000.00 was supported by evideneg)atso Singh v. Lipworth, 132 Cal. App. 4

40, 45-48 (2005). Moreover, although plaintiff is ggeding in forma pauperis, that status is 1

a barrier to an order to furnisecurity. _Moran, 40 Cal. 4th at 786; McColm, 62 Cal. App. 4th
15

ask

ce, as

—

e

0t

at




© 00 ~N o o b~ w N P

N N DN DN DN DN DN NN R P R R ROk R R R R
o N o 00~ W N P O © 0N O 0NN W N B oo

1218-19; Devereaux, 32 Cal. App. 4th at 1587-88cordingly, the court will recommend that
plaintiff be ordered to furnish security fihe amount of $11,900 before this action proceeds
further.
Based on the foregoing, IT IS HEREBY RECOMMENDED that:
1. Defendants’ July 27, 2015, motion for amler declaring plaintiff a vexatious litigan
and requiring security (ECF No. 20) be granted,;
2. Plaintiff be declared a vexatious litigant untlee provisions of Title 3A, part 2, of th
California Code of Civil Procedure, adegtby this Court pursuant to Local Rule
151(b); and
3. Plaintiff be required to furnish securiity the amount of $11,900 before proceeding
with this action.
These Findings and Recommendations wilsblemitted to the United States District
Court Judge assigned to this aatpursuant to the provisions28 U.S.C. § 636(b)(1). Within
thirty (30) days after being served with@pg of these Findings and Recommendations, any
may file written objectias with the Court and serve a capyall parties. Such a document
should be captioned “Objectiots Magistrate Judge's Findings and Recommendations.” An
reply to the objections shall be served andiflethin ten (10) daysafter service of the
objections. The parties are advised that failufdembjections within the specified time may

result in the waiver of rights on appealilk&rson v. Wheeler, 772 F.3d 834, 838-39 (9th Cir.

2014) (citing Baxter v. Sullivan, 923 F.2d 1391, 1394 (9th Cir. 1991)).

DATED: March 30, 2016 ; -~
728 P &{ﬂa——t—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE

16

e

harty

Yy




