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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ABE WILLIAMS, JR., No. 2:13-cv-2052-TLN-EFB P
12 Plaintiff,
13 V. ORDER AND FINDINGS AND
14| S BAHADUR etal. RECOMMENDATIONS
15 Defendants.
16
17 Plaintiff is a state prisoner proceediwghout counsel in an action brought under 42
18 | U.S.C. § 1983. He claims that he was disogdi for refusing an order by his supervisor to
19 | perform job tasks requiring liftingnd bending in spite of mediaa&strictions precluding those
20 | activities. Defendant Bahadur seeks dismiesalaintiff's retaliaton claim against her.ECF
21 | No. 27. For the reasons that follow, the motion to dismiss should be granted.
22 | 1
23 || 1
24 | 1
25 || /i
26 ! Defendants Bahadur and Cherry also mow&tri@e plaintiff'sreply to defendants’
27 | response to plaintiff's objedns to findings and recommeritens issued May 26, 2015 (ECF

No. 26). ECF No. 32. That motion is denied dsg been rendered moot by the district judge’s
28 | adoption of the findings and recomnuations on August 10, 2015. ECF No. 37.
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I The Complaint?
On March 18, 2011, plaintiff was assigned te ByFacility kitchen at Mule Creek State
Prison (MCSP). ECF No. 1 at 7. He was\siahe years old at the time and suffered from
several ailments including serioback and right leg injuriedd. at 6. Upon assignment to the

kitchen, he was asked to providepies of any medical chroriaelating to limitations on his

ability to perform physical laborld. at 7. He provided defendant Bahadur, a correctional offjcer,

with a chrono from 2005 that listed umdeork limitations “no lifting over 25 pounds, no
excessive bending over, kneelimgawling or stooping”; he alsorovided a chrono from 2011
that stated “no excessive walking, standing or carrying over 25 poultisDays later, Bahadu
informed plaintiff that she had discarded theotios because she considered them outdagied.
Bahadur also stated that until plaintiff obtaimesdv chronos, she considered him fit to do any
that she assigned in the kitchdd.

Plaintiff immediately submitted a requestsie his primary care physician, Dr. Hawkin
Id. at 8. Dr. Hawkins stated that one of theortos discarded by Bahadwas only a few month
old, that the 2005 chrono was still valid, and tBahadur should contact him if she had any
guestions.ld. Dr. Hawkins also issued a new chrorid. Plaintiff providel Bahadur a copy of
the new chrono and a copy of a 2004 chrono (wlstéd the same physical limitations as the
2005 chrono).ld. Bahadur responded that she stinsidered the 2004 and 2005 chronos
outdated and that sheeded updated chronotd. Plaintiff submitted another request to see L
Hawkins. Id.

On June 3, 2011, plaintiff learned that he wawaok in the kitchen scullery that dajd.
at 8-9. Upon arrival, an inmate explained thaimilff was to take meal trays (five to six at a
time) to a trashcan that wadfkiled with hot water and soap, knock off the food, and stack t

trays so they could be run throutiie dishwasher’s conveyor beld. at 9. The trashcan was

2 This case proceeds on plaintiff's original complaint. ECF No. 1. The following
statement of facts is based entirely onaliegations in plaintiff's complaint.

3 “A ‘chrono’ is a collection of informal notes taken by prison officials documenting
medical orders.”Akhtar v. Mesa698 F.3d 1202, 1205 n.1 (9th Cir. 2012).
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approximately two feetral three inches tallld. Plaintiff complained to the inmate that
explained the job assignment, then taranate clerk, and then to Bahadud. Plaintiff
explained to Bahadur thatehob she assigned him requiregetitive bending, which he was
“medically prohibited from doing.”ld. at 9-10. Plaintiff noted thdtte was five feet and eleven
inches tall and that the repetitive bending widikely cause serious injury or great pald. at

10. Despite knowing that other inmates had voluetk&r switch jobs with plaintiff, Bahadur

refused to reassign plaintiff andsiated he do the assigned jdd. Plaintiff asked for permissign

to obtain a medical opinion frothe medical department; Bahadignied permission and order
plaintiff to return to hisiousing unit and to report back to work that evenikl. Plaintiff asked
Bahadur if he would be disciplined if he retad to his unit, anBahadur responded, “No.Id. at
10-11. “Plaintiff obeyed the order and returnedhi®housing unit and reported to work that
evening.” Id. at 11.

On June 9, 2011, plaintiff received a Rules ¥imn Report (RVR) that charged him wi
“refusing to perform assigned dutiedd. at 11-12;see also idat Ex. C (the RVR indicating
Bahadur was the reporting officedpefendant Cherry acted agtbenior hearing officer at a
disciplinary hearing thabbk place the following dayld. at 12. Plaintiff plechot guilty to the
charge and informed Cherry bis physical limitationsld. Cherry denied plaintiff's request to
have Dr. Hawkins serve as a medical witnesgybarited plaintiff's request to have an inmate
from the kitchen as a witneskl. That inmate stated that plaintiff's assigned job required
repetitive bendingld.

Bahadur attended the disciplinaryahi@g and was questioned by Chertgl. Bahadur
replied to one question stating: “l want [ipk#f] removed because he has medical chronos
limiting what work he can do and that causes problems for me with the other inmates, bec
inmates complain when they have to dbg that other inmates don’t have to dtd’ at 13.
Cherry stopped the proceedings and informelgaBar that inmates cannot be removed from |
assignments solely becauseludir medical problemsld. Cherry then asked Bahadur six or
seven additional questions, but Chedig not include in the hearingport any of these questiot
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or Bahadur’s responses—nor the statement of thatmthat the job required repetitive bendir
Id.

Cherry found plaintiff guilty of the charges aodlered thirty days loss of credits, thirty
days loss of phone and yard privilegas] amoval from the kitchen assignmefd. at 14.
Cherry’s report omits all questions and respompsgtaining to plaintiff sphysical limitations; it
documents only questions and answers supporting the finding of iguilBlaintiff alleges that
Cherry was biased, telling plaifitthat he always believes the correctional officer where ther
a dispute between an officer and an iterend that the truth did not matted. at 15.

On January 16, 2013, plaintiff appeared betbeeCalifornia Board oParole Hearings
for his eighth parole hearindd. The Board denied plaintiff pdeoand, according to plaintiff,
“[t]he sole reason cited by BPH Presiding Comssioner John Peck to deny parole was the Ju
3, 2011 disciplinary infraction.’ld. Plaintiff's next parole &éaring is scheduled for 201&. at
15. The denial of parole “is thmasis for” plaintiff’'s claims aginst Bahadur and Cherry “and fg
which damages are soughtd. at 15-16.

Upon screening the complaitite court found that it stadl a potentially cognizable
Eighth Amendment deliberate indifference clagainst Bahadur and a potentially cognizablg
Fourteenth Amendment due processralagainst Cherry. ECF No. 7 at 2-3.

. Rule 12(b)(6) Standard

In order to survive a motion to dismiss unéederal Rule of Civil Procedure 12(b)(6),
complaint must contain “enough facts to state arctairelief that is plausible on its faceBell
Atlantic Corp. v. Twomby550 U.S. 544, 554-55, 562-63, 570 (20@3jating thathe 12(b)(6)
standard that dismissal is warradhif plaintiff can prove no set écts in support of his claims
that would entitle him to relief “has begnestioned, criticized, and explained away long
enough,” and that having “earned its retirement;isibest forgotten as an incomplete, negativ
gloss on an accepted pleading standard”). Tthesgrounds must amount to “more than label
and conclusions” or a “formulaic recitatiohthe elements of a cause of actioid” at 1965.
Instead, the “[flactual allegatiomsust be enough to raise a rigbhtrelief above the speculative

level on the assumption that all the allegationihe complaint are wie (even if doubtful in
4
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fact).” Id. (internal citation omitted). Dismissal may based either on the lack of cognizable
legal theories or the lack pfeading sufficient facts to suppi@ognizable legal theories.

Balistreri v. Pacifica Police Dep/©901 F.2d 696, 699 (9th Cir. 1990).

The complaint’s factual allegations are accepted as @herch of Scientology of Cal. u.

Flynn, 744 F.2d 694, 696 (9th Cir. 1984). The caamstrues the pleading in the light most
favorable to plaintiff and resodg all doubts in plaintiff's favorParks Sch. of Bus., Inc. v.
Symington51 F.3d 1480, 1484 (9th Cir. 1995). Geneibdgations are presumed to include
specific facts necessary to support the cldimjan v. Defenders of Wildlif&04 U.S. 555, 561
(1992).

The court may disregard allegmans contradicted by the complaint’s attached exhibits.
Durning v. First Boston Corp815 F.2d 1265, 1267 (9th Cir. 198%feckman v. Hart Brewing,
Inc., 143 F.3d 1293, 1295-96 (9th Cir.1998). Furthermibwecourt is not reqred to accept as
true allegations contradictdyy judicially noticed facts Sprewell v. Golden State Warrip266

F.3d 979, 988 (9th Cir. 2001) (cititdullis v. U.S. Bankr. Ct828 F.2d 1385, 1388 (9th Cir.

1987)). The court may consider matters of putdimord, including pleadings, orders, and othe

papers filed with the courtMack v. South Bay Beer Distripg98 F.2d 1279, 1282 (9th Cir.
1986) (abrogated on other groundsAstoria Fed. Sav. & Loan Ass’n v. Solimik®1 U.S. 104
(1991)). “[T]he court is not required to accégmal conclusions cast the form of factual
allegations if those conclusions cannot reasonably be drawn from the facts alletge)’V.
Cult Awareness Netwaork8 F.3d 752, 754-55 (9th Cir. 1994). Neither need the court accef
unreasonable inferences, or umiaated deductions of facGprewel] 266 F.3d at 988.

Pro se pleadings are held to a less stringent standarthttendrafted by lawyers.
Haines v. Kerner404 U.S. 519, 520-21 (1972). Unless it saclthat no amendment can cure
defects, a pro se litigars entitled to notice and an oppartty to amend the complaint before
dismissal.Lopez v. Smitl203 F.3d 1122, 1127-28 (9th Cir. 2000) (en baNo)t v. Carlson
809 F.2d 1446, 1448 (9th Cir. 1987).
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1.  Analysis
Bahadur argues that the court should dssnpilaintiff's retaliation claim because (1)
plaintiff's claims are barred undeteck v. Humphreys12 U.S. 477 (1994), (2) the complaint
fails to state a viable retaliation claim; and B&hadur is entitled to glifkeed immunity. ECF
No. 27. TheHdeckargument was considered and rejectethis/court in regonse to defendant’s
previous motion to dismiss. ECF No. 24 at @& F No. 37. It must agabe rejected for the

same reason stated in the prior findings @awmmendations: plaintiff's claim, if successful,

would not necessarily mean thas release from prison woultet accelerated. ECF No. 24 at §
9, adopted by ECF No. 37. The undersigndtlagcordingly limit discussion to defendant’s
remaining arguments.

A. The Complaint Adequately Alleges Conduct Protected By the First Amendment

To state a viable claim for retaliation in \atibn of the First Amendemt, a plaintiff must
allege facts that, if true, woukkstablish: (1) that state actor took an adee action against the
plaintiff (2) because of (3) the plaintiff's peatted conduct, and thattlaction (4) chilled the
plaintiff's exercise of First Amendment rightsr would have chilled a person of ordinary
firmness) and (5) did not advanadegitimate correctional goaRhodes v. RobinspA08 F.3d
559, 567-69 (9th Cir. 2005).

Defendant Bahadur argues tipddintiff's refusal to pexdrm the work she assigned him
was not conduct protected by the First Amendrbecause it violated California Code of
Regulations, title 15, § 3041{a}iting various cases. Nonetbk cited cases are controlling,
however, and none address aatiton factually similar to th one presented by plaintiff's
complaint. InSmith v. Mosley532 F.3d 1270 (11th Cir. 2008), theipltiff made statements that

were determined to have been false and insubatelin violation of two prison regulations. Hg

D

alleged that his discipline feanaking the statements was retadiatin violation of the First

Amendment, but he did not claim that the pnisegulations could natalidly apply to the

* This regulation provide$lnmates must perform asgied tasks diligently and
conscientiously. Inmates must not pretencesls or otherwise evade attendance or avoid
performance in assigned work, education pratjrams, or encourage others to do so.”

6
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statementsld. at 1277 & n.19. The U.S. Court of Appeébr the Eleventh Circuit concluded
that the statements were not protected condwause they violated legitimate (and legitimate)
applied) prison regulationdd. at 1277.

In contrast, plaintiff here kges that his conduct did nablate § 3041(a) and that the
administrative hearing in which he was found taehgiolated that regulation was essentially a
sham. ECF No. 1 at 11-15 (alleging that tharimg officer defendant Cherry conducted the
hearing in an unfair manner atadd plaintiff that whenever there was a dispute between an
officer and an inmate, Cherry always went witk officer’s version of events). In addition,
plaintiff alleges that he wasgtiiplined for protesting defendantistempt to force plaintiff to
perform work that would have afiated his Eighth Amendment rightin essenceahe allegation
here is that Bahadur pretextuatipplied 8 3041(a) to plaintiff iretaliation for his protest that
she (Bahadur) had assigned him a job whichdslar had already been informed he was not
medically capable of performing. The Eleve@lincuit was not preserdewith such facts in
Smith

Defendant next cited/atkins v. Kaspeb99 F.3d 791 (7th Cir. 2010). There, the cour!
held that “confrontational” anttisorderly” manner in which thplaintiff presented his grievancg
“removed” the grievance from the First Amendment’s protectldnat 798-99. As irsmith the
plaintiff in Watkinsdid not dispute that the manner in whitdhhmade his protest violated a pris
regulation against disorderly condudd. at 799. Again, plaintiff here has not conceded as m
and it remains an issue to be decided in¢hse whether plaintiff was legitimately found in
violation of 8 3041(a). Moreovethere is nothing in the corgint suggesting that plaintiff
protested the work assignment in a confrontetipdisorderly, or otherwise offensive manner.

Defendant relies next ddmith v. CampbelR50 F.3d 1032 (6th Cir. 2001), another cag
in which the manner of the plaintiff's protestslated prison regulations “because of his

aggressive attitudes . . . and his@aipés to intimidate staff membersld. at 1037. This case is

of limited relevance here for the same reasonsidssm above; that is, plaintiff does not allege

any facts showing that his protest was disordanlg he disputes whethieis refusal to work

legitimately violated § 3041(a).
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Lastly, defendant relies ddrown v. Lirios 391 F. App’x 539 (7th Cir. 2010), in which
the plaintiff alleged that officialhad retaliated against him becahseaefused to comply with a
restitution payment pland. at 541-42. The Court of Appealsncluded that the plaintiff's
refusal to comply with the payment plan was not protected conduct because the regulatior
providing for the payment plan was legitimatd. Unlike the present case, there was no
allegation that the regulation was applied iruanonstitutional manmeo the plaintiff.

This case is more in line withmith v. Villapandp286 F. App’x 682 (11th Cir. 2008).
There, the plaintiff alleged that defendants had retaliated against him by filing a disciplinar
report for disorderly conduct aftbe verbally protested when they attempted to assign him a
roommate.ld. at 684. The Court of Appesateversed the district cdlg dismissal of the claim,
concluding that the plaintiff haaldequately alleged that he eggd in protected conduct (his
verbal protest of defendants’ action&). at 685. Moreover, Biconduct did not become
unprotected simply because he had been found giittisorderly conduct in the resulting prist
disciplinary hearing, becauseetplaintiff did not admit tadhe disorderly conductd. at 685-86.

As in Smith,although plaintiff did not prevail, hegputed the charge against him and I
had every right to do so free of retaliation. Rt has alleged that he exercised his First
Amendment right to verbally protest Bahadudb pssignment, and he has not admitted that
conduct violated § 3041(a). Accordingly, hisateation claim should not be dismissed on the
basis of the disciplinary sanctioRlaintiff has adequately alleg¢hat defendant disciplined hin
for engaging in protected conduct.

B. Defendant Should Be Afforded Qualified | mmunity

Bahadur argues that she is entitled toli§gd immunity. “The doctrine of qualified
immunity protects government officials ‘from lidity for civil damages insofar as their conduc
does not violate clearly established statutorgarstitutional rights of which a reasonable pers
would have known.”Pearson v. Callaharb55 U.S. 223, 231 (2009) (quotikigriow v.
Fitzgerald 457 U.S. 800, 818 (1982)). Resolving tledense of qualifiednmunity involves a

two-step process; the court must determineMtiether the plaintifhas alleged or shown a

violation of a constitutional rightand (2) whether the right at igswas clearly established at the
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time of defendant’s alleged misconduBearson 555 U.S. at 232 (citin§aucier v. Katz533
U.S. 194, 201-02 (2001)). These stepsy be analyzed in any orddd. at 236.

“Qualified immunity is applicable unlesselofficial’s conduct violated a clearly
established constitutional rightPearson 555 U.S. at 232. To beedrly establised “[t]he
contours of the right must be sufficiently clélaat a reasonable offali would understand that
what he is doing vialtes that right.”Anderson v. Creightqr83 U.S. 635, 640 (1987).
“[E]xisting precedent must have placed the statutory or constitutional question beyond dek
Ashcroft v. al-Kidgd563 U.S. |, 131 S. Ct. 2074, 2083 (20%&E also Clement v. Gomeg8
F.3d 898, 906 (9th Cir. 2002) (“The proper inquiry feesion . . . whether the state of the law
the relevant time] gave ‘fair wsaing’ to the officials that thir conduct was unconstitutional.”)
(quotingSaucier 533 U.S. at 202).

Here, there is no doubt that in general ratadn for an inmate’s exercise of First
Amendment rights clearly violates the First Amemaita But the inquiry is more focused than
that. It does not appear from the case law #idhe time of the indent underlying this action
(2011), it was firmly established that a pngr’'s verbal protest (as opposed to a written
grievance or lawsuit) constituted conduct protected by the First Amendment. As was rece

well-stated by another magiate judge of this court:

To date, neither the Supreme Court norNingh Circuit has held that mere oral
complaints by a prisoner can form the basfa retaliation claim within the prison
context. See, e.g., Teahan v. WilhelNo. 06¢cv15 JM (PCL), 2007 U.S. Dist.
LEXIS 97539, 2007 WL 5041440 at *9 (S.Dal. Dec. 21, 2007) (“the Ninth
Circuit has never had cause to deteemwhether oral complaints concerning a
prisoner’s individuatircumstances are protectedthg First Amendment.”). In
addition, although some unpublished decisiwos this court have recognized
that a prisoner’s oral complaint constéwsuch protected conduct, there is by no
means “a robust ‘consensusaafses of persuasivetharity’” so recognizing.al-
Kidd, 131 S. Ct. at 2084Compare Wes2014 U.S. Dist. LEXIS 25537, 2014
WL 794335 at *5-*6 (protected speech inabgda prisoner’s verbal expression of
an intent to submit a formal written grievanddgckworth 2011 U.S. Dist.

LEXIS 5476, 2011 WL 1811035 at *1 (esting defendant’s argument that
prisoner's verbal objections to agan policy during housing classification
committee meeting with prison staff was not protected by the First Amendment
because the inmate had fited a written grievance)Jribe, 2011 U.S. Dist.
LEXIS 133, 2011 WL 9640 at *12 (prisoner'seanhpt to report a prison official’s
misconduct, either “verbally or in wnitg, constitutes speech or conduct entitled
to First Amendment protection.’\ith Johnson v. CarrallNo. 2:08-cv-1494

KJN P, 2012 U.S. Dist. LEXIS 79382012 WL 2069561 at *34 (E.D. Cal. June
7, 2012) (a prisoner’s verbal statements and challenges made to defendant
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incident to challenged strip search falitside of First Amendment protection and
therefore plaintiff failed to state a First Amendment retaliation claBege also
McElroy v. Lopa¢403 F.3d 855, 858-59 (7th Cir. 2005) (to support a retaliation
claim a prisoner’s speech “must relatetpublic concern andot just a personal
matter to receive First Amendment protection”).

Ahmed v. RinglemMNo. 2:13-cv-1050 MCE DAD P, 2015.S. Dist. LEXIS 14139, at *16-18
(E.D. Cal. Feb. 5, 2015). Because it was ndt-established in 2011 that a verbal protest
constituted conduct protected the First Amendment, plaintiff's retaliation claim against
defendant Bahadur, which is bassdely on his verbal protest bér job assignment, must be
dismissed on the basis of qualified immunity.
V.  Order and Recommendation

Accordingly, it is hereby ORDERED thatfdadants’ July 2, 2015 ntion to strike (ECF
No. 32) is denied as moot.

Further, it is RECOMMENDED that defenataBahadur’'s May 92015 motion to dismisg

plaintiff's retaliation claim(ECF No. 27) be granted.

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 689(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections
within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

DATED: February 25, 2016.
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