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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JAMES CALVIN GAINES, No. 2:13-cv-2070 AC P
Plaintiff,
V. ORDER and
C/O BENNETT, et al., FINDINGS AND RECOMMENDATIONS
Defendants.

l. Introduction

Plaintiff is a state prisoner, currently incarcerhat Valley State Bon, who proceeds p
se and in forma pauperis in this civil rights action filed pursuant to 42 U.S.C. § 1983. This
proceeds on plaintiff's Eighth Amendment claimattefendant correctional officers Bennett
Neiman failed to protect plaintiffdm an assault by another inmate.

Presently pending is defendants’ motfonsummary judgment on the ground that
plaintiff failed to exhaust his administrative remedies. See ECF No. 25. Alternatively,

defendants contend that summary judgment should be granted in their favor on the merits

action. Plaintiff filed a response to defendastatement of undisputed facts, ECF No. 26, and

an opposition to defendants’ motion for summary judgment on the question of exhaustion,
No. 27. Defendants dinot file a reply.

These matters are referred to the undersiggretkd States Magistra Judge pursuant to
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28 U.S.C. § 636(b)(1)(B) and Local Rule 302(Epr the reasons that follow, this court
recommends that defendants’ motion for sunynpadgment be granted on failure-to-exhaust
grounds, and that this action be dissed without prejudice.

[l. Allegations of Plaintiff's Verified Complaint and Declaration

Pursuant to his verified compmtd, plaintiff alleges that he was assaulted by inmate Al
Garcia in July 2010 when Garcia was plaintifiell occupant.”_See Compl., ECF No. 1 at 1,
5. The complaint alleges that, in June 2010ngfatold defendants Bennett and Neimann tha
Garcia was threatening him and “pushing [haround in an assaultive manner,” and that
plaintiff was fearful because he “is wheelchaipeedent and cannot defend [himself].” Id. at
Defendants reportedly told plaifitthat they would talk with Gaia and “handle” the matter, ar
instructed plaintiff to return tais cell or they would chargerhiwith a disciplinary violation.
Nevertheless, plaintiff allegekat, in July 2010, he was “phygally assaulted by his cell-
occupant Abel Garcia in the cell,” requiring plaintiff to make a “man down” distress call to ¢
the assistance of officers and treatrfor his injuries._lId. at 5.

Notably, defendants contend, with supportvgdence, that plaintiff was housed with
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inmate Abel Garcia from October 28, 200€otigh March 22, 2010, but was housed in June and

July 2010 with inmate Fidel Reyes. See [Fwmtement of Undisputed Facts (DSUF), ECF Na.

25-3 at 2 (Proffered Facts Nos. 6 & 7). PlairaNers that these facts are “undisputed,” see E
No. 26 at 2-3 (Pl. Response to DSUF Nos. B)&lespite his allegations to the contrary.

In his responsive verifiededlaration, plaintiff states thae “wish[es] to point out
[defendants’] error concerning the identitytbé inmate whose assault upon me underlies my
complaint.” Gaines Decl., ECF No. 27 at 2, fR3aintiff asserts (withayproviding dates) that
he was initially housed with inmate Reyes, who assaulted him. Then he was moved to ne
housing with inmate Garcia. Id. § 3. Pldfrdvers that both inmates were young, able-bodie
belonged to the same prison gang, and were agtigeist toward plairif, who is African
American. Plaintiff alleges thather inmates would walk by their cell and tell Garcia that he
needed to get “that Nigger” out bis cell. _Id. 11 4, 11. Plaintifontends that “[m]atters reach

a head approximately three to foueeks after | moved in with Gaa.” 1d. § 12. Plaintiff avers
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that, for a period of “almost a month,” he spokéh both defendants and requested a move to
another cell, which was ignored._Id. 1 5, 10, Pintiff assertshat defendants were

nonresponsive because “motivated by a desirfliot extrajudicial punishment” on plaintiff du

D

to the nature of the crimes for which he was caed. Id. § 8. Plairffialleges that defendants
witnessed Garcia’s hostility toward him, includisgeing Garcia slap plaintiff's food tray to thg
ground. _lId. 19. Plaintiff avers that, on the miegnof the assault, when defendants returned
plaintiff to his cell, they saw that Garcia wasrlss, standing in the center of the cell, and

challenging plaintiff, but locked gintiff in the cell nevertheless. Plaintiff asserts that, “[a]fter a

short time” and his yells for help, “Bennett and Neimann opened the cell door and said in & very

casual voice, ‘Man Down?_Id.  13.
In his verified complaint, plaintiff allegesahdefendants’ alleged inaction to plaintiff’s
requests for protection created aiflalng effect on plaintiff's rightto file an appeal about the

matter.” Compl., ECF No. 1 at 1, 9. aiitiff further alleges, id. at 6:

On 3-18-2011, [the Appeals Coandtor] D. Clark refused to
accept plaintiff's appeal assertingapitiff's appeal was a duplicate
of a previous appeal.

Plaintiff submitted a 602 appeal back to the Appeals Coordinator
seeking a redress of Bennettdaleimann's refusal to move
plaintiff . . . D. Clark once againfiesed plaintiff's appeal and clear
explanation as to why the app&eds not a duplicate. This was 5-
23-2011.

[] D. Clark’s refusal to accept ahtiff's 602 appeal chilled the

effect to redress the constimial violations of Bennett and
Neimann.

In addition, in his verified dealation, plaintiff states théfa]fter this incident [the
assault], I filed an administrative appeal along wiheral inmate requesdtfbat this situation |
faced be remedied . . . My administrative appeald inmate request were all deposited into the
marked collection box. None were ever resportdad any way.” Gaines Decl., ECF No. 27 at
5, 1116-7. Plaintiff states that he submitted éipigeal although he feareetaliation. _Id. { 19.

Plaintiff also alleges genaly that, “[w]hile the bgging procedure described in

[defendants’] declarations may occur in an ide#lrsg it is not my experience in reality.” Id.

Plaintiff avers that it is “not unusual” for appga@nd inmate requests to go unanswered. Id. § 17.

3
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He opines that “20 to 25 percentsafch communication[s] seemjtwst disappear.”_Id. On at
least one occasion, plaintiff withessed an officeam{dy tear” up an appeal. Id. Plaintiff states
that he also witnessed retaioat by grieved prison oftials, particularly in the form of cell
searches with destruction of profyeand the transferring of prisondwsother institutions. 1d. at
1 20.

Plaintiff has submitted the putative declasatof inmate Paul E. Fisher, a former
attorney. _See ECF No. 27 at 7-8; see also n.1, ilfia Fisher states &t he has been in the
custody of CDCR since January 2012, and hoas&dasco State Prison, Chuckawalla State
Prison, and Valley State PrisoHle states that he has “assisted many inmates in filing
administrative appeals during my more than tlyesrs incarceration,” arfths “also prepared a
least a dozen on my own behalf.” Id. at 7, 11 2, 3. Mr. Fisher states that he is “extremely
with the manner in which such appeals are pesed.” Id. 1 3. He ates that “[i]n every

institution |1 have been housed, forms for sucbeabs are provided and are required to be fille

out and inserted into a slotted box, providethahy locations throughout the institution.” Id.

However, Mr. Fisher contends that “[flully haf the appeals | have prepared, both for myself

and those for other inmates have never begporeded to in any wayThe institution at which
they were filed never acknowledged receipt or issued any responsive documentation.” Id.
Mr. Fisher provides an exampleim his experience at Wasco State Prison. Id. at 7-8, 5.
Fisher states that he has reviewed the endtor summary judgment in this case and the
declarations filed in support of defendantsj apines, based on his “personal experience,” th
“the system described for processing appeads dot exist in reajt Instead, a very high
percentage of the appeals that | have beeolved in have simply not been processed and no
explanation was ever gine¢ Id. at 8, 1 6.

. Leqgal Standards

A. Legal Standards for Summary Judgment

Summary judgment is appropriate whenrtin@ving party “shows that there is no genui
dispute as to any material fact and the movaenigled to judgment asraatter of law.” Fed. R

Civ. P. 56(a). Under summary judgment practice, the moving party liynidears the burden of
4
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proving the absence of a genuinguis of material fact.”_Numsg Home Pension Fund, Local 14

V. Oracle Corp. (In re Oracle Corp. Secustiatigation), 627 F.3d 376, 387 (9th Cir. 2010)

(citing Celotex Corp. v. Catrett, 477 U.S. 3823 (1986)). The moving party may accomplisk

this by “citing to particular parts of mateah the record, including depositions, documents,
electronically stored informationffadavits or declarations, stipatfions (including those made f
purposes of the motion only), admission, interrogaémswers, or other materials” or by show
that such materials “do not establish the absenpeesence of a genuidespute, or that the
adverse party cannot produce admissible evidemsapport the fact.” Fed. R. Civ. P. 56
©@D)A), (B).

When the non-moving party bears the burdepro6f at trial, “the moving party need
only prove that there is an absence of ewigeio support the nonmovimarty’s case.”_Oracle

Corp., 627 F.3d at 387 (citing Celotex, 477 U.328); see also Fed. R. Civ. P. 56(c)(1)(B).

ng

Indeed, summary judgment should be enterddr alequate time for discovery and upon motion,

against a party who fails to make a showing sigfit to establish the estence of an element
essential to that party’s cas@daon which that party will bear thmirden of proof at trial. See
Celotex, 477 U.S. at 322. “[A] complete failure of proof concerning an essential element g
nonmoving party’s case necessaryders all other facts immaterial.” Id. In such a
circumstance, summary judgment should be grantedpfsy as whatever isefore the district
court demonstrates that the stamidi@r entry of summary judgment is satisfied.”_lId. at 323.
If the moving party meets its initial respdmbity, the burden then shifts to the opposing
party to establish that a genuissue as to any material fact @aily does exist. See Matsushit:

Elec. Indus. Co. v. Zenith Radio Corp., 475 h%4, 586 (1986). In attempting to establish th

existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials
of its pleadings but is gaiired to tender evidence of specifacts in the form of affidavits, and/c
admissible discovery material, in support ofctstention that the dispaiexists._See Fed. R.

Civ. P. 56(c)(1); Matsushita, 475 U.S. at 586 n.Moreover, “[a] [p]laintif's verified complaint

may be considered as an affidavit in oppositioaummary judgment if it is based on persona
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knowledge and sets forth specific facts adrissin evidence.”_Lopez v. Smith, 203 F.3d 1122,

1132 n.14 (9th Cir. 2000) (en baric).
The opposing party must demonstrate that theifie@dntention is material, i.e., a fact that

might affect the outcome of the suit undex governing law, see Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986); T.W. Elec. Selnw, v. Pacific Elec. Contractors Assoc., 809

F.2d 626, 630 (9th Cir. 1987), and that the dispugeemiine, i.e., the @ence is such that a

reasonable jury could return a verdict foe ttonmoving party, see Wool v. Tandem Computefrs,

Inc., 818 F.2d 1433, 1436 (9th Cir. 1987).

In the endeavor to establithe existence of a factual gdigte, the opposing party need njot
establish a material issue of fact conclusively ifator. It is sufficienthat “the claimed factual
dispute be shown to require a junyjudge to resolve the partiestf@ring versions of the truth gt

trial.” T.W. Elec. Serv., 809 F.2d at 631. Thie “purpose of summary judgment is to ‘pierge

the pleadings and to assess the pnoairder to see whether thereaigenuine need for trial.””
Matsushita, 475 U .S. at 587 (citations omitted).

In evaluating the evidence to determine whethere is a genuine isswf fact,” the court
draws “all reasonable inferencagpported by the evidence in favor of the non-moving party.|

Walls v. Central Costa County dmsit Authority, 653 F.3d 963, 966 (9th Cir. 2011) (per curiam).

It is the opposing party’s obligian to produce a factual prediegrom which the inference may

be drawn._See Richards v. Nielsen Freighes, 602 F. Supp. 1224, 1244-45 (E.D. Cal. 198p),

aff'd, 810 F.2d 898, 902 (9th Cir. 1987). Finattydemonstrate a genuine issue, the opposing

1 In addition, in considering a dispositive tiom or opposition thereto ithe case of a pro se
plaintiff, the court does not require formal auttiesttion of the exhibitattached to plaintiff’s
verified complaint or opposition. See Feas. Goodale, 342 F.3d 1032, 1036 (9th Cir. 2003)
(evidence which could be maddmissible at trial may be cadsered on summarjudgment);
see also Aholelei v. Hawaii Dept. of RglSafety, 220 Fed. Appx. 670, 672 (9th Cir. 2007)
(district court abused its dis¢i@n in not consideng plaintiff's evidence at summary judgment
“which consisted primarily of litigation and administrative documents involving another prigon
and letters from other prisoners” which evidenoald be made admisde at trial through the
other inmates’ testimony at trial); see Ni@hcuit Rule 36-3 ¢npublished Ninth Circuit
decisions may be cited not for precedent bumdicate how the Court of Appeals may apply
existing precedent).
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party “must do more than simply show that thersome metaphysical doubt as to the material
facts. ... Where the record takas a whole could not lead a ratibtréer of fact to find for the
nonmoving party, there is no ‘gemei issue for trial.””_Matsusta, 475 U.S. at 587 (citation
omitted).

In applying these rules, district countsist “construe liberally motion papers and

pleadings filed by pro se inmates and ... a\ap@lying summary judgment rules strictly.”

Thomas v. Ponder, 611 F.3d 1144, 1150 (9th Cir. 20H@)wever, “[if] a party fails to properly
support an assertion of fact or fails to propeadidress another partyassertion of fact, as

required by Rule 56(c), the court yna. . consider the fact ungisted for purposes of the motion
...." Fed. R. Civ. P. 56(e)(2).

B. Legal Standards for ExhaustiRgsoner Administrative Remedies

The Prison Litigation Reform Act (PLRA) requires that prisoners exhaust “such
administrative remedies as are availalidefore commencing a suit challenging prison
conditions. 42 U.S.C. § 1997e(a). Regardleshefelief sought, a prisoner must pursue an
appeal through all levels afprison’s grievance process as long as some remedy remains

available. “The obligation to exhaustalable’ remedies persists as longsasneremedy

remains ‘available.” Once that is no longer theecahen there are no ‘remedies . . . available

and the prisoner need not further pursuegtievance.” _Brown v. Valoff, 422 F.3d 926, 935 (9th

Cir. 2005) (original emphasis)ifmg Booth v. Churner, 532 U.831, 739 (2001)). Hence, “[a]

=

inmate has no obligation to appeal from a gramebéf, or a partial grant that satisfies him, in

order to exhaust his administrative remedidddrvey v. Jordan, 605 F.3d 681, 685 (9th Cir.

2010).
The PLRA also requires that prisoners gnlgrieving their appeal, adhere to CDCR’s

“critical procedural rules.”_Woodford v.dé, 548 U.S. 81, 91 (2006). “The level of detail

necessary in a grievance to comply with thexgance procedures will vary from system to
system and claim to claim, but it is the prisor@guirements, and not the PLRA, that define the
boundaries of proper exhaustibrdones v. Bock, 549 U.S. 199, 218 (2007). However, as

recently held by the Ninth Circuit Court of Appeafsa prisoner fails teomply with procedural
7
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requirements in pursuing his appeal, but prisfficials address the merits of the appeal
nevertheless, then the prisoner is deemed to &r@dvausted his available administrative remec

See Reyes v. Smith,  F. 3d __, 2016 WL 146118, RPOR6App. LEXIS 433 (9th Cir. Jan. 12

2016) (Case No. 13-17119).

The Ninth Circuit has laid out the analytiegdproach to be takdyy district courts in

€s.

assessing the merits of a motion for summarynuelyt based on the alleged failure of a prisoner

to exhaust his administrative remedies. s@sforth in_Albino v. Baca, 747 F.3d 1162, 1172 (9
Cir. 2014), cert. denied sub nom. Scott WwiAb, 135 S. Ct. 403 (2014itation and internal

guotations omitted):

[T]he defendant’s burden is to prove that there was an available
administrative remedy, and thatetlprisoner did not exhaust that
available remedy. . . . Once the defant has carried that burden,
the prisoner has the burden of progue. That is, the burden shifts

to the prisoner to come forward with evidence showing that there is
something in his particular case that made the existing and
generally available administrativemedies effectively unavailable

to him. However, . . . the ultimaburden of proof remains with the
defendant.

If a court concludes that a poiser failed to exhaust his avdila administrative remedies, th
proper remedy is dismissal without prejudicee Jones v. Bock, 549 U.S. 199, 223-24 (201
Lira v. Herrera, 427 F.3d 1164, 1175-76 (9th Cir. 2005).

V. Facts

Unless otherwise noted, the following faate expressly undisputéy the parties or
found to be undisputed pursuant tistbourt’s review of the evidende.

1. At all relevant times, pintiff was incarcerated at gt Desert State Prison (HDSP),
under the authority of California Deqaent of Corrections (CDCR).

2. At all relevant times, defendants Naimmm and Bennett were employed as Correctig
Officers at HDSP.
7

2 See Defendants’ Statement of Undisputett$;&CF No. 25-3, and exhibits thereto; and

Plaintiff's “ Response to Defendant’s Claimed Statemeéindisputed Facts,” ECF No. 26, and

supporting declarations, ECF No. 27.
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3. Following this court’s screening of plaffis verified complaint pursuant to 28 U.S.C.

8 1915A, this action proceeds on plaintiff's Eiglatmnendment failure to protect claims agains
defendants Neimann and BetineSee ECF Nos. 1, 6.

4. Plaintiff alleges that in June 2010 he toédh defendants that Gaacplaintiff's “cell
occupant,” was threatening himd that plaintiff feared h&ould be assaulted by Garcia.
Plaintiff alleges that in July 2010 he was phg#licassaulted in his cell by inmate Garcia.

5. However, according to CDCR'’s Strategic Offender Management System (SOMS
plaintiff was housed with inmate Garci@fn March 21, 2009 to March 22, 2010, and with
inmate Reyes from March 22, 2010 to October 19, 2010. See Clark Decl., ECF No. 25-5,
Ex. A, ECF No. 25-5 at 8. Hence, according@MS, plaintiff's cellmaten June and July 201(
was Reyes, not Garcia. Plafhtloes not dispute this information, see ECF No. 26 at 2-3 (PI
Response to DSUF Nos. 6 & 7), despite allegations to the contrary.

6. Plaintiff avers that, after the alleged assault, he submitted an appeal challenging
defendants’ conduct by placing tbempleted appeal into a nkad collection box, but never
received a response.

7. Plaintiff avers that, #reafter, on March 18, 2011 and May 23, 2011, he again soy
to submit his appeal, which was rejected both times by the Appeals Coordinator on the grg
that it duplicated a previous appeal.

8. At the request of defendants’ counsi®, Office of the Califaria Attorney General,
HDSP Appeals Coordinator D. Clark, and CDERcting Chief of CDCR’s Office of Appeals
(OOA) (which “receives, reviews and maintaaikthird level appealsoncerning non-medical
issues”) , M. Voong, conducted searches of CB@&Rectronic database, the Inmate/Parolee
Appeals Tracking System (IATS), to identify apppeals submitted by plaintiff that challenged
conditions of confinement at HDSP. SearklDecl., ECF No. 25-5, and Voong Decl., ECF N
25-4. Any appeal challenging conditions ohtinement at HDSP that plaintiff may have
submitted after transferring to another institutésa included in the IATS and in the searches
conducted by Clark and Voong. Id. § 10. Aappeal challenging the conduct of defendants

alleged in this action would have been dedigaa staff complaint. Clark Decl. { 6.
9
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9. The declaration and exhbiof HDSP Appeals Coordinatbr. Clark demonstrates that

plaintiff submitted six non-medicalppeals that were exhausted at first or second level revie
See Clark Decl. 1 11, and Exs. C, D, E, F, G,lndPlaintiff exhausted one of these appeals
third level review. SeBCF No. 25-5 at 20; Clark Decl., Ex. D. The court has reviewed eac
these appeals, all of which sought ADA accommodatimmslated to the claims in this action.
Plaintiff also submitted eleven appeals that were screenédoptes of these appeals have nq
been provided to the court. However, nonéhese seventeen appealgevielentified as staff
complaints._See ECF No. No. 25-5 at 20.
10. The declaration and exhibits@OA Chief Voong demonsite that plaintiff

exhausted only two non-medical appeals thraigid level review; both were exhausted in 20

and neither were staff complésn Voong Decl. 1 2, 4 and 8, dfxis. B and C; see also ECF

No. 25-4 at 5. Plaintiff also subtted three appeals for third lewelview that were screened out;

one involved ADA accommodations; a second involaguoperty matter. The third matter,
received on January 13, 2011, is timy designated staff complaint. See ECF No. 25-4 at 5.
Chief Voong states generally that this appeais screened out in 2011 because it had been
inappropriately submitted at thieird level of review without being authorized to bypass the
required lower levels of review. This appeal was never resubmitted at the third level of re
Voong Decl. 1 9.

11. Plaintiff alleges that ibsequently attempted tolsnit an appeal related to the
claims in this lawsuit on March 18, 2011 dvdy 25, 2011, but the appeal was rejected both
times by Appeals Coordinator Clark on the grbtimat it was duplicative of a previously

submitted appeal. Compl., ECF No. 1 at 6. Ddénts contend that, “[h]ad plaintiff submitted

% “If an inmate submits an appeal that is urdiynlacks critical information, or otherwise does
not comply with regulations governing the appaalcess, the appeal may be cancelled or
rejected/screened out, meaning it is not acceptectitew. A rejected appeal is stamped as
received by OOA, but then returned to the innvatbout rendering a decision, along with a le
notifying the inmate of the reas@) for the rejection, and infoiing the inmate how to correct
and resubmit the appeal within statutory desli OOA did not begiretaining copies of
screened out appeals and related lettertil August |, 2014.” Voong Dec. | 6.
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two appeals in 2011, but they were screened ordjected for any reason, . they nonetheless
would have been stamped as received by th8PiBppeals Office, and they would have beer
logged in IATS as staff conhgants.” Clark Decl. | 5.

V. Analysis

Defendants bear the burdendeimonstrating that plaintiff ldean available administrativ

remedy to grieve his claims in this action did not exhaust that remedy. Albino, 747 F.3d af

1172. Defendants rely on the declaration of [arkCto assert that 4]t all times during the
relevant period of inmate Gaines’ incarceyatat HDSP, through the present, CDCR has had
administrative appeal process in place for inmat€lark Decl. 8. Clark has described that
process in detail, including how prisoners arenmied of the process and how it is accessible
prisoners._See id. at 11 8-9. Defendantserwhthat plaintiff had full access to HDSP’s
administrative remedy process at all relevanes. _See Dfs. Memorandum, ECF No. 25-2 at
8.

Plaintiff generally asserts that HDSP’s adrsirative appeal process is, as a practical
matter, sometimes unavailable to prisoners. Howehiss general assertion does not demons
that the process was unavailable to plaintiff. t@acontrary, plaintiff avers that after the assa
he deposited his appeal into a marked cttdadbox, implying that he had timely access to the
relevant appeal forms and easy access to aoppgte collection box. Plaintiff does not assel
that he was unaware of the grievance process or that he was prevented from timely subm
appeal._Cf. Albino, 747 F. 3d at 1175-76 (failurgadif officials to inform plaintiff of the

administrative grievance prodare rendered it unavailablegesalso Mitchell v. Horn, 318 F.3d

523, 529 (3rd Cir. 2003) (plaintiff lacked availat@dministrative remedy because prison offic

refused to provide him with the necessary grievance forms). In the absence of specific all

that plaintiff did not have access to HDSP’s adstmaitive appeal process following his assault,

the court finds that defendants have met theidé of demonstratintpat plaintiff had an
administrative remedy at HDSP, of which he wasre and which he afledly initiated.
The burden now shifts to plaintiff “to confierward with evidence showing that there is

something in his particular case that madeedkisting and generally available administrative
11
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remedies effectively unavailable to him.” Ao, 747 F.3d at 1166. As explicitly stated in the
statute, “[tjhe PLRA requires that an inmatéhaust only those administrative remedies ‘as al

available.” Sapp v. Kimbrell, 623 F.3d 81&22-23 (9th Cir. 2010) (quoting 42 U.S.C. §

1997e(a)) (improper screening of grievanantters administrative remedies ‘effectively

unavailable’ such that exhaustiis not required under the RR"); see also Nunez v. Duncan,

591 F.3d 1217, 1224 (9th Cir. 2010) (“Remedies thabnal inmates cannot be expected to u
are not capable of accomplishing their purposess® are not available,” particularly where
plaintiff “took reasonable and appropriate steps to exhaust.”); Brown, supra, 422 F.3d at 9
prisoner’s obligation to exhauatiministrative remedies persists only as long as some remec
remains available).

Plaintiff contends that HDSP’s grievancegess was effectively unavailable to him to
exhaust his administrative remedies on his claimbigicase. Plaintiff relies only on his sworr
statements that he timely submitted a relevant appeal but received no response, and that,

later, he attempted to submit relevant apptrswere rejected on the ground that they were

duplicative of a prior appeal. &htiff has submitted no evidencesopport of these statements.

The sworn statement of Mr. Fisher is unhelfiietause it provides only geral allegations aboy
the appeals process throughout CDCR.
The absence of an official record is not itskdterminative as to whether an appeal wa|

actually submitted. See e.g. McCoy v. Staft2014 WL 6633319, at *8, U.S. Dist. LEXIS

163519, at *20 (E.D. Cal. Nov. 20, 2014) (Cake 2:12-cv-1137 WBS DAD P) (absence of
official record “shows non-receipt rather thaon-submission” (citation omitted)), report and
recommendation adopted, 2015 WL 273567, 2015 Di§. LEXIS 7030 (E.D. Cal. Jan. 21,
2015). Nevertheless, some supporting evidenceapmecessary to sast plaintiff's sworn
statements. See e.g. Cotton v. Cate, 20051246114, at *3, 2015 U.S. Dist. LEXIS 33023, 3
*8-9 (N.D. Cal. Mar. 17, 2015) (matial factual dispute raised byanttiff's proffered copy of hig
appeal, of which there was no officialcord);_Cato v. Dumont, 2015 WL 9659978, at *5, 201

U.S. Dist. LEXIS 158114, at *13 (E.D. Cal. Nov. 20, 2015) (Case No. 1:14-cv-0564 LJO S

(same), report and recommendation adoptdrinom. Cato v. Silva, 2016 WL 70324, 2016 U.
12
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Dist. LEXIS 1933 (E.D. Cal. Jan. 6, 2016); eeltv. Lopez, 2015 WL 350798, at *12, 2015 U.

Dist. LEXIS 8102, at *32 (E.D. Cal. Jan. 23, 20{6pase No. 1:12-cv-1066 AWI GSA P) (“The
court finds Plaintiff’'s August 8 query to be creldilevidence that Plaintiff placed his first appe
in the appeals box sometirhetween July 20, 2012 a’digust 8, 2012.”), report and
recommendation adopted, 2015 WL 1011723, 2015MDis$. LEXIS 26476 (E.D. Cal. Mar. 4,
2015).

In the instant case, plaifithas submitted no corroboratiegidence to deonstrate that
he timely submitted an initial appeal, or to cecatmaterial factual dispute on the matter. Nor

does his sworn statement contaupporting factual detail suffent to satisfy that burden

standing alone. Plaintiff does nmtovide a copy of the appeal describe its contents, does not

identify the date he allegedly completediasubmitted it, and does not identify which box he
allegedly deposited it into. Cf. Jones vsBop, 2010 WL 4628067, at *6, 2010 U.S. Dist. LE>

117837, at *16 (E.D. Cal. Nov. 5, 2010) (Case No. 2:09-cv-0150 JLQ EFB P) (“There is ng
evidence in the record to support Plaintiff's baddextion that he ever timyefiled or attempted t¢

timely file a grievance/appeal . . Although the court must cdnge the Plaintiff’'s materials

liberally, it is not permissible fdhe court to sustain a generdégation . . . without any measur

of evidentiary support in the record.”); &ett v. Callison, 2010 WL 5393985, at *7, 2010 U.S.

Dist. LEXIS 137987, at *18 (E.D. Cal. De22, 2010) (Case No. 2:10-cv-0539 KJN P)
(“Plaintiff stated, in conclusory &hion, that officials destroyed orsliothese appeals . . . . [but]

provided no facts or evidente support this conclusiojy’Bull v. Scribner, 2012 WL 5878195,

at *5, 2012 U.S. Dist. LEXIS 165840, at *17 (E©al. Nov. 20, 2012) (Case No. 1:05-cv-012
LJO GSA P) (“Plaintiff fails to demonstrate thHet properly utilized th process available to
him.”), aff'd sub nom. Bull v. Brown, 616 F. A. 289 (9th Cir. 2015); Webb v. Cahlander,

2015 WL 6531642, at *4, 2015 U.S. Dist. LEX186352, at *9 (E.D. Cal. Oct. 28, 2015) (Cas
No. 1:13-cv-01154 DLB P) (“Plaiitt fails to substantiate his claim with evidence in any
manner.”).

Nor does plaintiff assert or gvide any evidence that he made any informal or formal

inquiries in an efforto discover why he received no respottshis appeal. Cf. Bassett, supra,
13
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2010 WL 5393985, at *7, 2010 U.S. Dist. LEX187987, at *18-9 (“Plaintiff has failed to

provide specific factual infornti@n concerning to whom he gave the appeals, whether he

submitted follow-up inquiries regarding these appeals, or whether he attempted to resubmit the

appeal once he allegedly receivealresponse. . . . [I]t is inBicient for plaintiff to simply
submit a first appeal and then consider it ertad because he heard nothing further but took
further action to inquire or apgkto the next level”.).

Despite receiving timely and adequate ret the necessity to submit evidence in
opposition to defendants’ motion for summaurgigment, see ECF N&a5-1, plaintiff has
submitted only his “bald assertion” that he timsljpmitted an appeal but received no respon
The court finds that this assertion, though cetapt evidence because sworn under penalty d
perjury, is insufficient to meaetdlaintiff’'s burden of producingvidence that HDSP’s generally
available administrative remedies were effectively uiabi to plaintiff in “hs particular case.

Albino, 747 F.3d at 1172.

no

=

Plaintiff's furtherassertionshat he later attempted to exhaust his remedies in 2011 dpes

not require a different result. Plaintiff allegbat he sought to grieve his claims by submitting
appeals on March 18, 2011 and May 23, 2011, that regzeted as “duplative.” See Compl.,
ECF No. 1 at 6. Plaintiff does not provide coppéshese appeals. Moreover, defendants hay
submitted evidence indicating that plaintiff subndttanly one appeal that was designated a s
complaint (and hence could have been relatedat@liegations in this &on), but it was receive

on January 13, 2011. See ECF No. 25-4 at 5timi@y grieve his July 2010 assault, plaintiff

e

taff

needed to submit an appeal within fifteen wogktlays thereafter. See Clark Decl. 1 9. Neither

plaintiff nor defendants have identified the dateéhef alleged assault. However, as defendan
contend, any appeal grieving thigident filed in March oMay 2011 (or January 2011) would
have been untimely. See Dfs. Memo., ECF No. 252, Clark Decl. § 12t should be noted
that to the extent inmate Gaines submittepleals in March and May 2011 that related to
incidents taking place in Juiee July 2010, they would have been untimely under both the 2(
and 2011 regulations.”); sed¢so Clark Decl. 1 9, 13.

For these reasons, the court finds that pfaimhs not met his burateof presenting some
14
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evidence demonstrating a material factual dispuiether HDSP’s administrative remedies wg
effectively unavailable to him texhaust his claims in this aacti. The absence of any evidencs
on this question underscores the inconsistenciddaeck of clear alledgens in this case,
particularly the identity of plaintiff's cellmatguring the relevant perioand the date of the
alleged assault.

Accordingly, this court finds that plaintifailed to comply with the requirement of the
PLRA that he exhaust his available administeatemedies before commencing this suit. Seq
U.S.C. 8§ 1997e(a). Therefore, this coudommends that defendants’ motion for summary
judgment be granted and this actlmndismissed without prejudice.

VI. Conclusion

For the foregoing reasons, IT IS HEREBY DIERED that the Clerk of Court is directe
to randomly assign a district judge to this case.

Further, IT IS HEREBY RECOMMENDED that:

1. Defendants’ motion for summary judgmeaCF No. 25, be granted on failure-to-
exhaust grounds; and

2. This action be dismissed without prejudice.

These findings and recommendations are suediti the United States District Judge
assigned to this case, pursuantht® provisions of 28 U.S.C. 8§ 636(lp) Within twenty-one day
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationsl’he parties are advised th
failure to file objections within the specifiedrie may waive the right tappeal the District

Court’s order._Martinez v. ¥t, 951 F.2d 1153 (9th Cir. 1991).

DATED: February 3, 2016 , -~
Cltliors— &{ﬂa——t—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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