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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | HUMAYUN MANZOOR, No. 2:13-cv-2386-JAM-EFB PS
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 | TAHIR AHMED, SAMINA MALIK, and
SAFINA AYAZ,
15
Defendant.
16
17
The court previously granted pié&iff's request for leave to proce@tdforma pauperis
18
pursuant to 28 U.S.C. § 1915, but dismissed pféismitomplaint with leave to amend pursuant|to
19
28 U.S.C. § 1915(e)(2).ECF No. 3. The original complaint alleged that plaintiff's mother,
20
while residing in Pakistan, died in March of 198d. at 3. Plaintiff allege that defendants Tahir
21
Ahmed, Samina Malik, and Safidgaz, plaintiff's siblings, “hathed a conspiracy and divided
22
the assets of [their] mother among themsetres deprived [plaintiff] of [his] share of the
23
assets,” which he claimed to be valued at $57,143d0.
24
i
25
i
26
27
! This case, in which plaintiff is proceediimgpropria personawas referred to the
28 | undersigned under Local Rule 302(c)(28ee28 U.S.C. § 636(b)(1).
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The order dismissing the original complaint observed that plaintiff's complaint faileg
establish that the court has subject matter jigtigeh over plaintiff's claim(s), as the complaint
did not allege a federal claim for relief and #mount in controversy appred to be less than

$75,000.1d. at 3-4. Therefore, the court dismisseel tomplaint and provided plaintiff thirty

days to file an amended complaind. at 5. Plaintiff has since fiehis first amended complaint.

ECF No. 4.

As noted in the court’s earlier orderaltigh pro se pleadings dilgerally construedsee
Haines v. Kerner404 U.S. 519, 520-21 (1972), a complaor portion thereof, should be
dismissed for failure to state ath if it fails to set forth “enougfacts to state a claim to relief
that is plausible on its faceBell Atl. Corp. v. Twomb|y650 U.S. 544, 554, 562-563 (2007)
(citing Conley v. Gibson355 U.S. 41 (1957)kee alsd~ed. R. Civ. P. 12(b)(6). “[A] plaintiff's
obligation to provide the ‘groundsf his ‘entitlement to reliefrequires more than labels and
conclusions, and a formulaic retion of a cause aiction’s elements will not do. Factual
allegations must be enough tasea right to relief above trspeculative level on the assumptic
that all of the complaing allegations are true.Id. (citations omitted). Dismissal is appropriat

based either on the lack of cogable legal theories or the laokpleading sufficient facts to

support cognizable legal theorieBalistreri v. Pacifica Police Dep/t901 F.2d 696, 699 (9th Cir.

1990).

In reviewing a complaint under this standadha, court must accept &sie the allegations
of the complaint in questioljospital Bldg. Co. v. Rex Hosp. Truste425 U.S. 738, 740 (1976
construe the pleading in the ligmiost favorable to the plaifftiand resolve all doubts in the
plaintiff's favor, Jenkins v. McKeither895 U.S. 411, 421 (1969). A pse plaintiff must satisfy

the pleading requirements of Rule 8(a) of thddfal Rules of Civil Procedure. Rule 8(a)(2)

“requires a complaint to include a short and p&atement of the clainhewing that the pleadef

is entitled to relief, in order to give the defenttair notice of what th claim is and the grounds

upon which it rests.’Bell Atl. Corp. v. Twomb|y550 U.S. 544, 554, 562-563 (2007) (citing
Conley v. Gibson355 U.S. 41 (1957)).
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Additionally, a federal cours a court of limited jurisidtion, and may adjudicate only

those cases authorized by tBenstitution and by CongreskKokkonen v. Guardian Life Ins. Cqg.

511 U.S. 375, 377 (1994). The basic fedgmasdiction statutes, 28 U.S.C. 88 1331 & 1332,
confer “federal question” and Reersity” jurisdiction, respectivgl Federal quém®n jurisdiction
requires that the complaint (1) arise under arfddaw or the U. S. Constitution, (2) allege a
“case or controversy” within the meaning of Arédll, 8§ 2 of the U. S. Constitution, or (3) be
authorized by a federal statute that both l&tgs a specific subject matter and confers federa
jurisdiction. Baker v. Carr 369 U.S. 186, 198 (1962). To invoke the court’s diversity
jurisdiction, a plaintiff musspecifically allge the diverse citizenship afl parties, and that the
matter in controversy exceeds $75,000. 28 U.S.C. § 138Xalista v. Pan American World
Airlines, Inc, 828 F.2d 546, 552 (9th Cir. 1987). A casespmably lies outside the jurisdictiof
of the federal courts unless demonstrated otherni{e&konen511 U.S. at 376-78. Lack of
subject matter jurisdiction may be raisecay time by either party or by the couAttorneys
Trust v. Videotape Computer Products, Ji88 F.3d 593, 594-95 (9th Cir. 1996).

The amended complaint alleges that pléistmother died in March of 1981. ECF No.
at 1. After his mother’'s death plaintiff travelePakistan, where himother lived, but was only
able to stay for two weeks as Was attending college in Chicagta. Plaintiff claims that at the
time of his mother’s death she had the follogvassets: (1) 200,000.00 Pstkni Rupees (which
equates to approximately $1,905 U.S. dollars)ré8)dential property in Pakistan valued at
approximately $198,095.00, and (3) commercial prgparPakistan valued at approximately
$28,571.00.Id. at 1-2. Plaintiff furthealleges that he is a “Sunny Muslim and according to t
Islamic (Mohammedan) law of inheritance, i ilbsence of a writteniof a deceased person
his or her assets are divided in the following raticon’s share is double that of a daughter’s
Id. at 2.

Plaintiff claims that defendants Tahir Ahmed, Samina Kland Safina Ayaz are his
siblings. Id. He claims that his siblings “hatchedanspiracy and dividetthe assets of [their]
mother among themselves and deprived [plaiofitiis] share of the assets,” which he now
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values at $76,190.68d. at 2-3. He also alleges thafeledants Tahir Ahmed and Safina Ayaz
are residents of Texas, and that defen@amhina Malik is a resident of Michigaid. at 2.
Plaintiff's recent complaint alleges that gm@ount in controversy is now approximately
$76,000, just over the minimum requiremprvided in 28 U.S.C. § 1332Ignoring for now
the inconsistencies in the complaints and aiegas true the allegations in the amended

complaint, the court nevertheless finds that this action must be dismissed.

Assuming a basis for diversity jurisdiction, piaif appears to allege a state law claim for

fraud based on defendants “hatania conspiracy” to deprive hiof his share of his mother’s

assets. ECF No. 4 at 3. Under California lawingt for fraud and misrepresentation are subject

to a three-year statute of limitatis. Cal. Civ. Proc. Code § 338(dJhe cause of action in that
case is not deemed to have accrued until discovery, by the aggrieved party, of the facts

constituting the fraud or mistakeld. Plaintiff alleges that hisiother died in 1981. ECF No. 4

at 1. Plaintiff, however, did not initiate this action until more than thirty years after her death.

ECF No. 1. Plaintiff does not afje the precise date that tHeeged conspiracy occurred, but hjs

allegations indicate that it happeharound the time of his mothedgath. Plaintiff alleges that
he could not have brought trastion at the time of his motherdeath because he was busy wif
school and subsequent employmeBCF No. 4 at 2. It appesafrom these allegations that
plaintiff’'s was aware of the facts giving rise ta fiaud claim, but he simply did not file suit
within the three-year limitatioperiod because he was atterglto other matters of greater
priority to him.

1

1

2 Although the court previously noted thag ihstant matter appeassinvolve a probate
dispute and therefore subject matter jurisdictnay be lacking, the court now finds that
plaintiff's claim does not “involve the administrative of an estate, the probate of a will, or a
other purely probate matterMarshal v. Marshal547 U.S. 293, 312 (2006) (citing 4
Restatement (Second) of Torts § 774B (1979) (“@he by fraud, duress or other tortious me
intentionally prevents another from receiving frarthird person an inheritance or gift that [s]h
would otherwise have received is subject to ligbio the other for loss of the inheritance or
gift.”). Accordingly, the courfinds that the “probate excepti’ to subject matter jurisdiction
does not apply in this cas&ee idat 312.
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In his amended complaint, plaintiff assertattthe statute of limitations should be waiv
because at the time of his mother’s death he waswitis his college. He adds that after colle
he had a job in Chicago. Thus, &&serts, he could not go to P to file a lawsuit. These
allegations do not provide a basis for tolling timitations period. rideed, a contrary finding
would allow tolling in virtually all cases and egérate the applicable statute of limitations. Fi
the face of the complaint it ipparent that plaintiff's claimare barred by the statute of
limitations and his complaint must bésmissed with leave to amehdSee Lopez v. Smjth03
F.3d 1122, 1129 (9th Cir. 2000) (“Under Ninth Cirazase law, district courts are only require
to grant leave to amend if a complaint can gugdie saved. Courts are not required to grant
leave to amend if a complailacks merit entirely.”)see also Doe v. United Staté8 F.3d 494,
497 (9th Cir. 1995) (“[A] district court should grideave to amend even if no request to amer|
the pleading was made, unless it determineghlegpleading could not brured by the allegatio
of other facts.”).

Accordingly, it is hereby RECOMMENDED that the amended complaint (ECF No. 4
dismissed without leave to amend and that@herk be directed to close the case.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuanth provisions of 28 U.S.C. 8 689(l). Within fourteen days
after being served with these findings aadommendations, plaintiff may file written
objections with the court. $b a document should be captiori@bjections to Magistrate
Judge’s Findings and Recommendations.” Fatlarfde objections withirthe specified time
1
1

% Plaintiff alleges that at the time of his metits death he resided ®hicago, lllinois. He
also alleges that defendant Tashhmed and Safina Ayz are resnde of the state of Texas, and
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that defendant Samina Malik is a resident of Mjeln. Under the laws of those states, plaintiff's

claims would still be time barredsee U.S. ex rel. Walner v. Nashore University Healthsyster
660 F. Supp. 2d 891, 898 (N.D. Ill. 2009) (five-yé&anitation period of common law fraud und
lllinois law); Future Now Enterprises, Inc. v. Fost&60 F. Supp. 2d 420, 428 (E.D. Mich. 20}
(six-year limitation period for &ud claims under Michigan law® & L Inv. Property, LLC v.
Hamm 2011 WL 2462102, at * 3 (N.D. Tex. Judg, 2011) (four-year limitation period under
Texas law).
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may waive the right to appeidle District Court’s orderTurner v. Duncan158 F.3d 449, 455
(9th Cir. 1998)Matrtinez v. YIst951 F.2d 1153 (9th Cir. 1991).

DATED: May 17, 2016.
L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE




