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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | KORY DARTY, No. 2:13-cv-02572 TLN AC P
12 Petitioner,
13 V. FINDINGS AND RECOMMENDATIONS
14 | J. SOTO, Warden,
15 Respondent.
16
17 Petitioner is a California stapgisoner proceeding pro se and in forma pauperis with an
18 | application for a writ of habea®rpus pursuant to 28 U.S.C. § 2254. The action proceeds gn the
19 | petition filed on December 5, 201BCF No. 1, which challengesti@ner’'s 2010 conviction fo
20 | one count of attempted murder with use ofreafm resulting in great ddy injury, and three
21 | counts of attempted murder with use of adim. Respondent has answered, ECF No. 13, and
22 | petitioner has filed adaverse, ECF No. 21.
23 BACKGROUND
24 l. Trial Court Proceedings
25 The following statement of the case is taken from the unpublished opinion of the
26 | California Court of Appeal on direct review:
27

! The undersigned has independently reviewedriderecord, and confins the accuracy of the
28 || state court’s recitation of trevidence presented at trial.
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A. Procedural and Factual Background

A jury convicted Darty of fourcounts of attempted murder (Pen.
Code, §8§ 664, 187, subd. (a)—tmts one through fouf). As to
count one, the jury found Darty s@nally discharged a firearm
causing great bodily jary (§ 12022.53, subd. Ydand as to counts
two, three, and four #t he personally discharged and used a
firearm (88 12022.5, subd. (a)(1), 12022.53, subds. (b), (c)).

Sentenced to state prison for 56ays to life, defendant appeals
contending (1) the evidence is insufficient to support the attempted
murder convictions in counts tworée, and four; (2) the trial court
erred in denying his motion taugpress his identification from a
photo lineup; (3) the court erred wa it failed, sua sponte, to
instruct the jury on attempted voluntary manslaughter as an
included offense of the attemptadurders charged in all counts;
and (4) the prosecutor committed prejudicial misconduct. We
reject the contentions and affirm the judgment.

Facts

In November 2008, defendant was living at the Azure Park
Apartments (Azure Apartments) on Sky Parkway in Sacramento.
Defendant sold marijuana and was known as “D,” “KD,” and “the
Weed Man.” Charles W., Donnéll., Sidney W., and Jonathan F.
(all teenagers) hung around theute Apartments and also sold
marijuana.

In the early evening on Nowwer 18, 2008, Charles, Donnell,
Jonathan, and Sidney were at arke& across the street from the
Azure Apartments when, based upon a prior problem, Donnell
slapped and/or punched Syra Drones, a young female who was
involved with defendant. Dronegas angry, crying, and threatened

to tell defendant what had happeneshe also threatened to return
with a gun and then walked off into the Azure Apartments.

About 30 minutes after the fightithh Drones, Charles and his group
were standing in front of the Azure Apartments when two men
walked toward them asking for some “tree” or “weed,” meaning
marijuana. Jonathan gave Charles a bag of marijuana to sell to
them and Charles walked away toward the two. Charles recognized
one of the men as defendant, mgvimet him in Charles’s aunt’s
apartment in the complex, but Charles did not know the other man.

Charles gave defendant’s companion a bag of marijuana and as that
man was handing Charles the monggfendant started shooting at
Charles. Defendant’'s companionned in the shooting and Charles
was shot five to six times anill to the ground. Charles had
gunshot wounds to his abdomen, loweck, left arm, left leg, and
bottom of his left foot.

2 [Fn. 1 in original excerpted text]. Undgsated section references are to the Penal Code.
% [Fn. 2 in original excerpted text]. The fatre further developed emquired by the issues.
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Devon Washington, who knew defemdaCharles, Sidney, and
Jonathan, testified that he came oftithe market and saw Charles,
Sidney, and Jonathan across the street in front of the Azure
Apartments. Charles was talkitgtwo men. Washington watched
as the two men started backingawfrom Charles as they were
shooting him with handguns. From the light generated by the
muzzle flashes of the guns, Wasjton identified defendant, who
was wearing a black sweatshirttivithe hood up, as one of the
shooters. Washington thought Ineard “at least 20” gunshots.

Sidney, Jonathan, and Donnell tiksd that after the shooting
started, they ran and heard the Uslistriking the metal gate near
them. Donnell testified that for &coter to have shot at them after
shooting at Charles, “[h]e would have had to turn the gun to be
facing towards us.” Neither Sidney, Jonathan nor Donnell was
shot, and they escaped by running into the apartment complex.

Jason Lyle knew defendant framaving purchased marijuana from
him. The night of the shooting, Lyle called defendant and arranged
to buy marijuana from him. Lyle arrived at the Azure Apartments,
parked his car and walked ouerdefendant and bought marijuana
from him. As the two were talkinglefendant told Lyle to “hold on
real quick” and walked away. Asyle waited he heard gunshots.
Defendant returned with a manarwheelchair, and the two got into
Lyle’s car. Defendant was weag gloves and had a gun, and Lyle
thought he was wearing dark clatgi Defendant told Lyle, “Let’s
go.” When Lyle just sat therdefendant and the other man got out
of the car and left.

At trial, Donnell claimed he was uble to identify defendant as one
of the shooters, but admitted thathea told a police officer that he

“saw the people who were shogih Detective Robert Stewart

testified that in audio/video reated statements, Donnell identified
defendant as one of the shootarsl said that he was wearing a
“black hoodie” and gloves.

Emergency personnel transporteda@és to a hospital where he
remained for approximately two months.As a result of his
injuries, Charles is paralyzedom the waist down. Crime scene
investigators found 17 expended s$lwalsings, seven of which were
.380—caliber and were fired from the same gun, the other 10 were
.25—caliber and were fired fromwvo guns. No fingerprints were
found on the casings.

Lodged Doc. 4, Exhibit A to Answer to #en, pp. 1-2, People v. Darty, No. C065494, 2012

WL 4056249, at *1-2 (Cal. Ct. App. Sefiz, 2012) (unpub.), People v. Darty, No. C065494,

2012 Cal. App. LEXIS 6728, at *1-5 {CApp. Sept. 17, 2012) (unpub).

During the trial, petitioner’s girlfriend testifiefor the defense that petitioner was in hef

* A review of the record indicates Charles irathe hospital for approximately three months.
RT at 123.
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apartment when the shots were fired. 4 RT 91429P@titioner did not testify at his trial.

I. Post-Conviction Proceedings

Petitioner timely appealed, and the Califor@iaurt of Appeal affirmed the judgment of
conviction on September 17, 2012. Lodged RlocThe California Supreme Court summarily
denied review on December 19, 2012. Lodged Bodetitioner did noteek collateral review
in state court.

By operation of the prison mailbox rule, thetemt federal petition was filed December
2013.° ECF No. 1. Respondent answered on [22y2014. ECF No. 13. Petitioner’s travers
was docketed on September 29, 2014. ECF No. 21.

STANDARDS GOVERNING HABEAS RELIEF UNDER THE AEDPA

28 U.S.C. § 2254, as amended by the Antiterrorism and Effective Death Penalty Ag

1996 (“AEDPA”), provides in relevant part as follows:

(d) An application for a writ of haas corpus on beli@f a person
in custody pursuant to the judgmeofta state court shall not be
granted with respect to any clativat was adjudicated on the merits
in State court proceedings unlélss adjudication of the claim —

(1) resulted in a desion that was contrary to, or involved an
unreasonable application of, cleargstablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in the
State court proceeding.

The statute applies whenever the state court has denied a federal claim on its meri

whether or not the state court explainedetssons._Harrington v. Richter, 131 S. Ct. 770, 781

(2011). State court rejection affederal claim will be presumed to have been on the merits
absent any indication or stateM@rocedural principles to thentrary. _Id. at 784-85 (citing
Harris v. Reed, 489 U.S. 255, 265 (1989) (presuwnpiif a merits determination when it is

unclear whether a decision appearing to rest derée grounds was decided on another basis

® “RT” refers to the Reporter’s Transcriph Appeal, Volume One (“1 RT”) through Volume
Four (“4 RT").

® See Houston v. Lack, 487 U.S. 266 (1988) (establishile that a prisoner’s court documen
deemed filed on the date the prisoner deligdehe document to prisasfficials for mailing).
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“The presumption may be overcome when thereason to think some other explanation for t

state court's decision is meolikely.” 1d. at 785.

The phrase “clearly established Federal law8 2254(d)(1) refers tthe “governing legal

principle or principles” previouy articulated by the Suprent@ourt. Lockyer v. Andrade, 538

U.S. 63, 71-72 (2003). Only Supreme Court precéthay constitute “clearly established
Federal law,” but courts may lod& circuit law “to ascertain wdther...the particular point in

issue is clearly established by Supreme Coratedent.”_Marshall \Rodgers, 133 S. Ct. 1446

1450 (2013).
A state court decision is “contrary to” ctaestablished federal law if the decision

“contradicts the governing law set forth in [tBapreme Court’s] cases.” Williams v. Taylor, 5

U.S. 362, 405 (2000). A stateuwrt decision “unreasonably ap@idederal law “if the state
court identifies the correct rule from [the Seipre Court’s] cases but t@asonably applies it to
the facts of the particular statagumer’s case.”_ld. at 407-08. istnot enough thdhe state cour
was incorrect in the view of the federal habeawsrt; the state court dsodn must be objectively

unreasonable. Wiggins v. Smjt539 U.S. 510, 520-21 (2003).

Review under § 2254(d) is limited to the recordttivas before the state court. Cullen
Pinholster, 131 S. Ct. 1388, 1398 (2011). The questitims stage is wdther the state court
reasonably applied clearly establidifederal law to the facts befate Id. In other words, the
focus of the § 2254(d) inquiry is “on what at&t court knew and did.Id. at 1399. Where the
state court’s adjudication is set forth in a reasbapinion, 82254(d)(1) revieis confined to “the

state court’s actual reasoningfid “actual analysis.” Frantz v. Hazey, 533 F.3d 724, 738 (9tl

Cir. 2008) (en banc). A different rule appligbere the state courtjeets claims summarily,
without a reasoned opinion. In Rieh supra, the Supreme Cobeld that when a state court
denies a claim on the meritstwithout a reasoned opinion giiederal habeas court must
determine what arguments or theories may lsangported the state casrdecision, and subject
those arguments or theories to § 2254@tiny. Richter, 131 S. Ct. at 786.

1
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DISCUSSION

Claim One: Sufficiency of the Evidenfm Counts Two through Four of Attempted

Murder

A. Petitioner’'s Allegations and Rsent State Court Record

Petitioner contends that there was insuffitievidence to support his conviction for the
attempted murder of Sidney W., Donnell A., @aathan F., under both a “kill zone” theory and
a direct intent they of attempted murder, ECF No. 1 at 4 and ECF No. 21 at 17-R8titioner
asserts that he is an “outsider” without atineto kill the victims, and that because Sidney,
Donnell, and Jonathan were not thdine “kill zone” theory is “exaggerated.” ECF No. 21 at 18.

Petitioner further asserts that narfeahese three victims idengfil him in court as the shooter;

D

Donnell testified he lied to polioghen he originally identified pigioner as thetsooter; and ther
is no physical evidence tying petitiorte the shooting, ECF No. 21 at 16-18.

At trial, the prosecution theorized that petiter attempted to kill Charles Walker and hiis
friends either in retaliation for an earlieraatk on Syra Drones, with whom petitioner had a
relationship, or because Charles and his frievel® selling marijuana at the apartment complex,

thus infringing on petitioner’s “territory.”4 RT 1035, 1115. The prosecution presented witness

testimony in support of these possible motives. See 1 RT 97; 2 RT 341, 446-447; 2 RT 563-56¢

The trial transcript reflects that after firing Garles, petitioner and his companion turned their
guns and fired 11 to 12 more times in the diggcof the three other victims, 2 RT 335, 3 RT
646; investigators found 17 expended gun casahgjse scene, 2 RT 485-488; and the victims
heard metal strike the gate behindrthas they ran, 1 RT 259, 2 RT 354, 461.

B. The Clearly Established Federal Law

Due process requires that each essential element of a criminal offense be proven heyonc

reasonable doubt. United States v. WinsB§¥, U.S. 358, 364 (1970). In reviewing the

sufficiency of evidence to support a convictiorg tuestion is “whethevjewing the evidence i

the light most favorable to the prosecutiany rational trier offact could have found the essential

" The referenced pagination is to the ¢suzlectronic copy of the parties’ pleadings.
6
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elements of the crime beyond a reasonable doulatckson v. Virginia, 443 U.S. 307, 319 (19

(emphasis in original). If thevidence supports cdinfing inferences, theeviewing court must
presume “that the trier of faptsolved any such conflicts favor of the prosecution,” and the

court must “defer to that resolution.” lat 326; see also Juéh v. Allen, 408 F.3d 1262, 1274

75 (9th Cir. 2005) (reviewing Jackson claim undA&DPA standards). A jury’s credibility
determination is not subject to review durpast-conviction proceedings. Schlup v. Delo, 51
U.S. 298, 330 (1995) (“under Jackson, the assessyhére credibility ofwitnesses is generally
beyond the scope of review.”). The federal lzsbeourt determines the sufficiency of the
evidence in reference to the substantive elementseafriminal offense as defined by state lav
Jackson, 443 U.S. at 324 n.16.

In order to grant a writ of habeas corpusler the AEDPA, the court must find that the

decision of the state court was an objectivelyeasonable application of Jackson and Winshi

the facts of the case. Juan H., 408 F.3tPa®. Because the Jaoksstandard is itself

deferential, the AEDPA creates a “double dokdeference.” Boyer v. Belleque, 659 F.3d 95

964 (9th Cir. 2011). The question is not whether this court finds the evidence insufficient,
whether the state court made a mistake, but whétleestate court’s determination that a ratio
jury could have found sufficient evidencefitad each element of éhcrime proven beyond a
reasonable doubt was objectiveinreasonable. Id. at 965.

C. The State Court’s Ruling

Petitioner raised his sufficien of the evidence claim on direct appeal. Because the

California Supreme Court denied discretionamjew, the opinion of ta California Court of

[4)

=

D tO

or

nal

Appeal for the Third Appellate District constitatthe last reasoned decision on the merits and is

the subject of habeas reviewtims court._See Ylst v. Nunn&ker, 501 U.S. 797 (1991); Ortiz

Yates, 704 F.3d 1026, 1034 (9th Cir. 2012). The Gali& Court of Appeal ruled as follows:

Defendant contends the convictidios attempted murder of Sidney
(count two), Donnell (count three), and Jonathan (count four) must
be reversed because the evidencmssifficient to establish either

an intent to kill each of them dhat they were in a “kill zone,”
which is a group of persons into weh shots are intentionally being
fired. We conclude the evidencesisfficient to establish a direct

7
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intent to kill each victim and, the@®, we need not address the kill
zone theory.

“In reviewing the sufficiency of the evidence to support a
judgment of conviction, we examiritee entire recordn the light
most favorable to the prosecution, presuming in support of the
judgment the existence of evefgct the trier could reasonably
deduce from the evidence, to detéhe whether a rational trier of
fact could have found the deigant guilty beyond a reasonable
doubt.” (People v. Coffman (2004) 34 Cal. 4th 1, 87.)

In People v. Ston€2009) 46 Cal. 4th 131, ¢hcourt explained the
two theories of attempted murder—the intent to kill a specific
person and the kill zone theory:Someone who in truth does not
intend to kill a person is not guilty of that person’s attempted
murder even if the crime would Y& been murder ... if the person
were killed. To be guilty of attempted murder, the defendant must
intend to kill the alleged victirmot someone else. The defendant's
mental state must be examined as to each alleged attempted murder
victim. Someone who intends kdl only one person and attempts
unsuccessfully to do so, is guilty of attempted murder of the victim,
but not of others.® (Id. at p. 136.).

Although defendant claims the prosecution “[ijn the instant case
relied on the kill zone theory to establish the attempted murder of
[Charles's] three companions,” the record shows the prosecutor also
argued that defendant specificallyeanpted to kill each victim, i.e.,

a direct kill theory. The prosecutor posited two potential motives
for the shootings—defendant's anger at Charles and his companions
for the assault on Syra Dronesitfwwhom he had been sexually
involved), and his displeasureitiv Charles's group for selling
marijuana on defendant's territorfhe prosecutor then argued that
for either of these reasons thieosters not only intended to kill
Charles, but after shooting him “théurn [their] guns and shoot at

the other kids that aredhe,” which is a direct

8 [Fn. 3 in original excerpted text]. Stone wentto explain, “[H]oweer, ... if a person targets
one particular person, under sofaets a jury could find the persaitso, concurrently, intended
to kill—and thus was guilty of attempted muradé+—other, nontargeted persons. [In] Ford v.
State (1993) 330 Md. 682, we explairtbdt ‘the fact the person desr kill a particular target
does not preclude finding that the person alsn¢ceoently, intended to kill others within what
[the Fordcourt] termed the “kill zone.” For examglif a person placed a bomb on a comme
airplane intending to kil& primary target, but also ensurithg death of all the passengers, the
person could be convicted of the attempted muofiail the passengers, and not only the prim
target. Likewise, in_[People v. Bland (2002)@a&l. 4th 313], ‘[e]ven if the jury found that
defendant primarily wanted to kill [a driver] rathtban [the] passengerscibuld reasonably alsc
have found &oncurrent intent to kill those passengers evhdefendant and his cohort fired a
flurry of bullets at the fleeingar and thereby created a kitlree. Such a finding fully supports
attempted murder convictions as te fiassengers.”_(lBele v. Stone, suprd6 Cal. 4th at p.
137, original italics.).
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attempt to kill theory. The jury was instructed pursuant to
CALCRIM No. 600, on both theories of attempted murder.

The evidence is sufficient thahe shooters were specifically
attempting to kill Charles, Donnell, Sidney, and Jonathan. After
having shot Charles five to six times at close range, a clear
indication of their intent to kill m, the shooters then turned their
fire and shot at least 11 to 12 radimes in the direction Donnell,
Sidney, and Jonathan were rumpi The 17 expended casings
found at the scene and the trio aftuns hearing théullets striking

the metal gate as they ran adeglyatstablished the shooters' intent
to kill each victim. Consequently, we conclude the evidence is
sufficient to support attempted merdconvictions in counts two,
three, and four on the theory o$pecific intent to kill each victim.

Our conclusion renders it unnecesskmyus to address defendant's
contention the evidence is insufgnt to support the attempted
murders in counts two, three, and four on a kill zone theory. (See
People v. Guiton (1993) 4 Cal.M1116, 1129 [“If the inadequacy

of proof is purely factual, of a kind the jury is fully equipped to
detect, reversal is not required whenever a valid ground for the

° [Fn. 4 in original excerpted text]. The proserialso argued that it did not matter whether the

T
o o

shooters intended to kill any specific companéiCharles's who were grouped nearby if the
evidence showed that tlsbooters, or anyone of them, fireglveral shots intthe group, which
was a kill zone theory.

19 [Fn. 5 in original excerpted text]. The coinstructed the jury on attempted murder pursuant
CALCRIM No. 600:

N N D DN DN N N NN P 2 P
o N o o0 A W N P O © 00 N

“The defendant is charged in Counts 1-#hvattempted murder. To prove that
the defendant is guilty of attempted murdée People must prove that: [] 1. The
defendant took direct but iffective steps toward killig another person; and [1] 2.
The defendant intended to kill that person. [ftiAect step requires more than
merely planning or preparing to commit murder or obtaining or arranging for
something needed to commit murder. dikect step is one that goes beyond
planning or preparation and shows thgpeason is putting hiser her plan into
action. A direct step indicas a definite and unambiguoument to kill. It is a
direct movement toward the commissiontlod crime after preparations are made.
It is an immediate step that puts the plarmotion so thathe plan would have
been completed if some circumstancesamlg the plan haadhot interrupted the
attempt. [] A person may intend to kill a specific victim or victims and at the
same time intend to kill everyone in a pastar zone of harm okill zone.” In
order to convict the defendant of thigeeanpted murder of a charged victim, the
People must prove that the defendantordy intended to kilithe charged victim

but also either intended to kill the chgead victim, or intended to kill everyone
within the kill zone. If you have a reasonable doubt whether the defendant
intended to kill the charged victim or inteeatito kill the charged victim by Killing
everyone in the kill zonethen you must find the defendant not guilty of the
attempted murder of the charged victim.” (Original italics.)

9
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verdict remains, absent an affirmative indication in the record that
the verdict did not rest on the inadequate ground”].)

Lodged Doc. 4 at 2-3.

D. Objective Reasonabless Under § 2254(d)
The California Court of Appealpplied the correct standawéireview to petitioner’s
sufficiency of the evidence claim and did sasenably. Although the cdutid not cite federal
authority in its analysjghe standard for reviewing the saféncy of the evidence to support a

conviction is the same under California and fatlaw. See People v. Coffman, 34 Cal. 4th 1

87, as modified (Oct. 27, 2004). Specifically, toairt found that the evidence, viewed in the

light most favorable to the presution, was sufficient for a rationtaler of fact to find petitioner

guilty of the attempted murder of Sidney, Dolhrend Jonathan (counts two through four).
Under California law, attempted murder regsithe intent to kill and the commission g

direct but ineffectual act toward accomplishthgt goal. People v. Stone, 46 Cal. 4th 131, 13

(2009). The “intent” element usually requireseedsamination of the defendant’s mental state 1
the specific intent to kill thalleged victim._Id. at 136-37. Hower, as the California Court of
Appeal explained, a jury may also infer “can@nt intent” under a “kill zone” theory of
attempted murder._1d. at 137.

The court reasonably found sufficient evidencsupport a “direct kill” (or direct intent)
theory of attempted murder ancetbfore did not need to reacletbufficiency of the evidence o
a “kill zone” theory. As found by the court, theysical and testimonial evidence, viewed in tf
light most favorable to the presution, provided a rational basis tbe jury to find that petitione
intended to kill victims Sidney, Donlheand Jonathan. The numbsrbullets fired after Charles
was shot, in combination with petitioner’s possibiotives and the victims’ testimony that the
heard metal strike the gate behthédm as they ran, is enough faraéional jury to conclude that
petitioner harbored thegaisite intent. The prosecutiongsented evidence of two different

possible motives for petitioner’s direct intent to kill the three victims, and it is for the jury to

weigh those theories against any evidence thétgreer was an “outsider” without a motive, or,

6

or

that the “kill zone” theory was “exaggeratedsee Jackson, 443 U.S. at 319. Concluding that the

10
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evidence was sufficient to support petitioner’srafieed murder convictions counts two, three
and four on the theory of a specifntent to kill eaclvictim, it was unnecessary for the court o
appeal to reach petitioner’s alternate chaketmthe evidence under the “kill zone” thedty.
Petitioner asks this court to revisit thedibility of the witnesses and make its own
determination of the evidencé&his is beyond the scope of tltsurt’s authority._See Schlup,

513 U.S. at 330; see also United States v. Kranovich, 401 F.3d 1107, 1112-13 (9th Cir. 20

(credibility of witnesses falls ithin the exclusive province of the jury and may not be revisite
by reviewing court). Petitionerargument that alternate consions could be drawn from the
evidence is without consequence. A mere pdggibif a different conlusion does not render tf

court’s analysis unreasonable. Sead v. Johnson, 736 F.3d 891, 896 (9th Cir. 2013)

(“Although the evidence presentedtiadl could yield an alternatevinference, we ‘must respect
the exclusive province of the [jury] to determihe credibility of witnesses, resolve evidentiar
conflicts, and draw reasonable inferences fpyoven facts.” (internatitations omitted)).
Petitioner’s further arguments challenge thelence establishing thae was one of the
shooters._See ECF No. 21 at 15-18. In suppdhisfcontention, petitieer notes that victims
Sidney, Donnell, and Jonathan did rentify him in court, that BDnnell testified that he lied to
police when he identified petitioner as ondhad shooters, and that nookthe bullet casings
found at the scene contained fingerprints aoke were linked to any weapon belonging to
petitioner. Id. However, the California Coof Appeal was not objectively unreasonable in
finding that a rational jury couldave reached the conclusion tpatitioner was guilty of counts
two through four even in lighdf these facts. As discussed further below in addressing
petitioner’s second claim, at trial both &res Walker and DevdWashington identified
petitioner as the shooter. 1RT 96-97, 1 RT 200-ZIékon Lyle testified #t after he heard the
gunshots, he observed petitioner wearing gl@aresholding a gun. 3 RT 611-612. It was for

jury to weigh and resolve conflicts in the testimony and to draw reasonable inferences fror

' The California Court of Appeal noted thagéthial court gave the jury instruction CALCRIM
No. 600, which includes both theories of attéadpmurder. CALCRIM No. 600 states: “...the
People must prove that the defendaot only intended to kill theharged victim buélso either
intended to kill the charged victim, or intendedill everyone within the kill zone.”

11
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evidence._Jackson, 443 U.S. at 318ewing the evidence as a wledh the light most favorable

to the verdict, McMillan v. Gmez, 19 F.3d 465, 469 (9th Cir. 1994), the court’s determinatig

that the identification evidence wadfgtient was not unreasonable.

The California Court of Appeal determination that the evidence was sufficient for a
rational jury to find the requi& intent for a conviction faattempted murder on counts two
through four was an objectively reasonable apgibn of clearly established law, based on a
reasonable construction of the evidenéecordingly, Section 2254 bars relief.

I. Claim Two: Impermissibly §ggestive Photographic Line-Up

A. Petitioner’'s Allegations and Rsent State Court Record

Petitioner claims his due press right to a fair trial vgaviolated by the admission of
identifications based on an impermissibly sugigegphotographic line-upECF No. 1 at 4, ECF
No. 21 at 18. Petitioner alleges that the appeasaof the “fillers” fo the photographic line-up
caused him to “unduly stand out.” ECF No. 223at Petitioner also agsg various pretrial

identification procedures were impermissiblggastive._See ECF N21 at 22-23. Petitioner

does not discuss the reliability of the in-court iafezations, instead limiting his argument to the

allegedly impermissible suggestity of the phobgraphic line-up.

At a pretrial evidentiary éaring, the trial court found @hthe photographic line up was
not impermissibly suggestive. 1 RT 44. ellime-up consisted of six photographs, commonly
called a “six pack” in police paarhce. 1 RT 18-26. Petitioneegtured in picture three, was
described as a black male, five feet six indadisweighing 160 pounds, withis hair in corn row
braids. 1 RT 18. Kevin Howland, a former Sacramento County police officer with experie
creating photographic line-ups, testified on behalf of petitioner that the “most steadfast rulé

designing photographic line-ups isrtake sure the suspect does‘nmiduly stand out.” 1 RT 6

Mr. Howland testified that in his opinion thereénumerous problems” with the six-pack line-

up shown to victims in this case. 1 RT 20. &xample, while petitioner is a black male, the r
in picture number one was a “very, very ligktmmed Hispanic male.” 1 RT 21. And while
petitioner had corn row braids and was descritpe some witnesses having dreadlocks, the

men in pictures number four and five both had/\short hair. 1 RT 23-24. According to Mr.
12
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Howland, the different appearancedlwdse fillers transformed the “gpack” into a “three pack.
1 RT 25.

The court found that whatever shortcomitigs six-person line-up presented were issu
to be considered by the jury, nesues preventing the line-ugdmissibility. 1 RT 43-45; 1 CT
260-261"% The court noted that defense counsey ahiallenged the appearance of the line-ug
not its administration. 1 RT 39.

During the trial, petitioner was identified in court as the shooter by victim Charles W
and witness Devon Washington. 1RT 96-97, 12RU0-201. Charles testified he knew petition
prior to the shooting because he met him in bigt’a apartment, had seen him “a couple times
the neighborhood,” and bought marijuana from him in the past. 1 RT 111, 97, 108. Devoy
knew petitioner for roughly a yearior to the shooting becaule purchased marijuana from
him. 1 RT 200-201. Jason Lylestd#ied that he was at the Azure Park Apartments the night
the shooting to buy marijuana from petition8RT 608-609. Although he did not witness thg
shooting, he testified that after he bought theijoena, petitioner left and Lyle then heard
gunshots. 3 RT 611. Minutes later, petitioreturned, wearing gloves and holding a gun. 3
612. Mr. Howland also testified for the jury ors lopinion regarding thiene-up’s shortcomings,
repeating much of his pretrisdstimony. 4 RT 966. Therjawas given standard jury
instructions regarding witiss identifications and how tvaluate them. 4 RT 1015-1016, 102
1024; 2 CT 321-322, 323-324.

B. The Clearly Established Federal Law

An identification based on a photographic {une violates a defedant’s due process
rights when “the identification predure [is] so impermissibly suggestive as to give rise to a

substantial likelihood afreparable misidentifigtion.” Simmons v. Uited States, 390 U.S. 377

384 (1968). An unduly suggestive ling-alone does not necessarily atel due process; it is th
likelihood of misidentification, uner the “totality of the circustances,” that constitutes a

violation. Neil v. Biggers, 409 U.S. 188, 198-99 (197&)line-up only violates due process if

12 «CT" refers to the Clerk’s Transcript orpfeal, Volume One (“1 CT”) and Volume Two (“2
CT).
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is both impermissibly suggestivand the resulting identificatn lacks reliability._Manson v.
Brathwaite, 432 U.S. 98, 106, 114 (1977).

To determine the reliability of identificatidestimony, courts must arine the totality o
the circumstances. Id. at 114. Among the factocotsider are: 1) theitness’ opportunity to
view the criminal at the scene of the crime, 2) witness’ degree of atteon, 3) the accuracy of
the witness’ prior description of the criminal, 4) the witness’ level of certainty at the pretrial
identification, and 5) the time be&en the crime and the pretridéntification. _Biggers, 409 U.S
at 199-200.

C. The State Court’s Ruling

Petitioner raised this claim aftirect appeal. The CaliforamiCourt of Appeal ruled as

follows:

Defendant contends reversal of @unts is hecessary because his
due process right to a fair trial was abridged when the trial court
denied his motion to excled his in-court and photo lineup
identifications, which were shown to the witnesses, as
impermissibly suggestive. We find the motion was properly
denied.

“[Aln eyewitness identification at trial following a pretrial
identification from a photo linqu is not precluded unless the
photographic identification predure is so impermissibly
suggestive as to give rise ta substantial likelihood of
misidentification.” (People Mngle, (1986) 178 Cal. App. 3d 505,
511-512))

Assuming for the sake of arguntethat the photo lineup used
herein was suggestive, there was substantial likelihood that the
suggestiveness gave rise to defartdehaving been misidentified as
one of the shooters. Charles Charleg][had personally met
defendant at his aunt’s apartmentthe Azure Apartments, he was
familiar with defendant as a seller of marijuana at the apartment
complex, and he was within a few feet of defendant when defendant
shot him.

Devon Washington knew defendant because he had purchased
marijuana from him. Washingtoras just across the street from
where the shooting took place and he recognized defendant when
the muzzle flashes produced by the multiple shots that were fired
illuminated defendant's face.

Although Donnell did not, or wodl not, identify defendant in
court, in an audio-vide recording he told Dective Stewart that it
was defendant who did the shawtiand described defendant as
wearing a black hoodie and gloves.

14
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Just before the shooting, Jasbyle (who knew defendant) had
driven to the Azure Apartments buy marijuana from him. As
Lyle got out of his car defendant walked over and sold Lyle some
marijuana. Lyle thought defdant was wearing “maybe dark-
colored clothing.” Defendant toldyle to “hold on real quick” and
left. A few minutes later, as lgy waited, he heard gunshots.
Defendant returned along withmaan in a wheelchair. Defendant
was wearing gloves and carrgina gun. Defendant and his
companion got into Lyle's car, éndefendant said, “Let's go.”
When Lyle did not respond, defemdaand his companion got out
of the car and left.

Given the foregoing, overwhelng evidence, there is no
substantial likelihood that anyuggestiveness in the photo lineup
gave rise to a substantial likelihood of mistaken identity of the in-
court identifications.

Lodged Doc. 4 at 3.
D. Objective Reasonabless Under § 2254(d)

The California Court of Appealpplied the correct standard of review and did so
reasonably. The court reasortbdt even assuming, arguendattthe photographic line-up wa
impermissibly suggestive, it did not result in analiable identification opetitioner at trial. In
support of its conclusion, the court emphasited both Charles Walkemd Devon Washingtor
who identified petitioner in court as the shooparsonally knew petitiongarior to the shooting;
that Charles was only a few feet away fromgheoter; and that Devon was across the street

the time of the shooting and saw the shoot@ce illuminated by the muzzle flashes. These

U)

at

factors touch on the witness’s oppaonity to observe the suspecttla¢ scene of the crime, and the

fact that both Charles Walker and DevonshMagton knew petitioner weighs against the

possibility of an “irreparable misidentifitan.” See United States v. Wade, 388 U.S. 218, 24

n.33 (1967) (factors such as hawell the witness knowthe suspect “have amportant bearing
upon the true basis of the witiség-court identificaion.”). In addition,although not mentioned
by the California Court of Appeatlhe day after the shooting @ Washington told the buildin
manager he was “100 percent” sure he saw pegitioommit the shootindgter telling police his
level of certainty was 65 perder? RT 394; 3 RT 845. Otheadtors weigh againseliability:
the scene of the crime was dark due to the ddgkuminating street lights, 1 RT 184, the day

after the shooting, while still ithe hospital, Charles identifi¢aio different photographs in the
15
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line-up, neither of whom was petitioner, 3 RT 84%ten Charles did identify petitioner, it was
more than two months after the shooting, 38%%; and Devon stated petitioner was wearing
black hooded sweatshirt dng the shooting, 1 RT 205.

A court must examine the totality of theatimstances to determine the reliability of

identification testimony. United States velé, 625 F.2d 862, 866 (9th Cir. 1980). The court

must then weigh the factors of reliability agaitie “corrupting effect of the suggestive pretria

identification procedure.”_United States v.ridt, 703 F.2d 1076, 1085 (9th Cir. 1983) (citing

Manson, 432 U.S. at 114). Here, even thougtCddornia Court of Appal did not expressly
examine each factor outlined_in Biggers, its d¢osion -- that there waso substantial likelihooc
that any suggestiveness in the photo lineup gaeeto a substantiéikelihood of mistaken
identity of the in-court identi€ations,” Lodged Doc. 4 at 3 -- is not objectively unreasonable
given the totality of the circumstees and the evidence presentedial gparticularly the fact tha
Devon and Charles knew petitioner prior to sheoting. The court’sonclusion is further
supported by the fact that Mr. Howland was abléestify about theotential risks of the
photograph line-up. See Simmon803J.S. at 384 (the dangermisidentification “may be

substantially lessened by...exposJirig]jthe jury the method's potential for error.”). Further,

—

petitioner offers no argument thiie in-court identitations were unreliable under the standards

set forth in Manson and Biggers.

The court of appeal’s determination ttiakre was no substtal likelihood of
misidentification was an objectiweteasonable application of cliaestablished law, based on
reasonable interpretation of the evidenéecordingly, Section 2254 bars relief.

. Claim Three: Failure to Instruct tdery on the Lesser Charge of Attempted

Voluntary Manslaughter

A. Petitioner’'s Allegations and Raent State Court Record

Petitioner alleges that the trial court’s failtoenstruct the jury, sua sponte, on the lesg
included offense of attempted voluntary mauglater violated his dugrocess rights under the
Fourteenth Amendment. ECFoNL at 5, ECF No. 21 at 27. Pititer asserts that evidence at

trial supported either a “heat of passion™ionperfect self-deferns’ theory of attempted
16
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voluntary manslaughter. ECF Nl at 28-29. Petitioner, aity Mullaney v. Wilbur, 421 U.S.

684 (1975), argues that the failuceinstruct on attempted voliary manslaughter relieved the
prosecution of its “burden of persuasion on Jt&sential element of malice.” Id. at 30.

In California, an attempted murder chamay be reduced to attempted voluntary
manslaughter when a “defendant acts upon a sugdarrel or heat of passion on sufficient

provocation, or kills in the unreasable, but good faith, belief thdéadly force is necessary in

self-defense.”_People v. Lee, 20 Cal. 4th 47,1989) (citations omitted). In both instances, the

malice usually required for manslaughter is prgsiively absent._Id. Ténjury instruction for

“heat of passion” requires that the defendargdcinder provocation that is neither “slight” nor

“remote” and must be judged according to how a “person of average disposition” would re
the same situation. See CALCRIM 663“Imperfect self-defense” requires that a defendant
acted in the belief that he wasimmediate danger of being killext suffering great bodily injury

and that the immediate use @fadlly force was necessary to defdimself, but at least one of

these beliefs was unreasonablee £EALCRIM 604. Per this instruction, “belief in future harm

is not sufficient, no matter how great or how likéte harm is believed to be.” Id.

The main defense strategy at trial weet fhetitioner was not the shooter. Defense
counsel sought to establish reasonable doubt byipgito the lack of pysical evidence linking
petitioner to the scene, 4 RID79, by questioning the reliabilif the witnesses, 4 RT 1080-
1081, and by suggesting petitioner had an dlibing the time of the shooting, 4 RT 1078.
During the trial, petitioner did not take thersdeand the only evidence of his state of mind the
night of the shooting was introduced through Syra Drones’s testimony. See 2 RT 572 (pe
allegedly told Ms. Drones “to shut up, calm doanmd quit lying” after she was assaulted by or
of the victims).

To establish possible motives, the prosecution introduced evidence that petitioner r

act in

itionel

e

nay

have been angered when one of the victissmalted Ms. Drones, 3 RT 759, and that Ms. Drgnes

told petitioner that the victims were planningtd him sometime in the future, 2 RT 565.

13 CALCRIM refers to the Judicial Council Gfalifornia Criminal Jury Instructions.
17
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Petitioner now cites this evidea in support of his claim th#tere was sufficient evidence to
support a “heat of passion” or “imperfect sedfiehse” jury instruction. ECF No. 12 at 28-29.
However, the defense did not request a jusgruction on attempted uwahtary manslaughter ang
never referred to a possible “heat of passiorsadf-defense theoryAlthough defense counsel
requested jury instructions on a lesser-relatechefef assault with ar@arm (California Penal
Code § 245 (a)(2)), 4 RT 1006, the trial court ddrthe request andstiucted the jury on
attempted murder according to CALCRIM No. 60@, addition to other standard jury
instructions, see 4 RT 1006-1007; 2 CT 319-331e défense did not object to the attempted
murder instruction. 4 RT 1006.

B. The Clearly Established Federal Law

There is no clearly establishéstieral law requiring that a state trial court instruct a juf
on a lesser included offense in a non-capital ctigs.clearly established that a defendant in g
capital case has a constitutional rightaqury instruction on a lesser included offense if there

evidence to support the instruanti Beck v. Alabama, 447 U.S. 625 (1980). The Supreme G

however, expressly declined to decide whethisrright extends to dendants charged with nor
capital offenses. Id. at 638 n.14. Since Bé#o&,Supreme Court hastraxdldressed the questior
and the Ninth Circuit has held that “the failureadtate court to instruct on a lesser offense |i
non-capital case] fails to present a federal constitutional questtbwidl not be considered in a
federal habeas corpus proceeding.” SolGarcia, 219 F.3d 922, 929 (9th Cir. 2000) (per

curiam)?®

14 See footnote 10, supra, for text of CALCRIM 600.

> Prior to the passage of the AEDPA, the NiBtrtuit left open the possibility of relief when
state court denies a lesser incldadfense instruction when it clya constitutes @heory of the
defense. In Bashor v. Risley, 730 F.2d 1228, 12#0Q&. 1984), the Ninth Circuit held that a

trial court’s refusal to instruct the jury on &$er included offense may interfere with due pro¢

rights when “the criminal defendaist..entitled to adequate insttions on his or her theory of
defense.” Id. However, in Bashor, themudct found no fundamental unfairness because the
defendant did not request the lesser incluaféghse instruction, and the instruction was
inconsistent with the defense strategy. Mbreover, “circuit precedent does not constitute
‘clearly established Federal law, as deteediby the Supreme Court,’...[and] therefore cann(
form the basis for habeas relief under AEDPA.” Parker v. Matthews, 132 S. Ct. 2148, 215
(2012).
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Errors in instructing the jury can only suppfatleral habeas relief ihey “so infect[] the

entire trial that the mailting conviction violates due prags” Estelle v. McGuire, 502 U.S. 62,

71 (1991). Allegedly erroneous ingttions “must be considerediine context of ta instructions

as a whole and the trial record.” Estelle, 502 dtS.2. Additionally, “itis the rare case in

which an improper instruction will justify reversal of a crimigahviction when no objection ha

been made in the trial court.” Hendersoiibe, 431 U.S. 145, 154 (1977). In challenging t

failure to give an instruction, a habeas petiér faces an “especially heavy” burden because
“[a]n omission, or an incomplete instruction, isddikely to be prejudicial than a misstatemen
the law.” Henderson, 431 U.S. at 155.

C. The State Court’s Ruling

Petitioner raised this claim ahrect appeal. The CaliformiCourt of Appeal ruled as

follows:

Defendant contends the trial court committed reversible error when
it failed to instruct the jury, sua sponte, on the included offense of
attempted voluntary manslaughtersed upon heat of passion. We
disagree.

“Voluntary manslaughter is a lessercluded offense of murder.
One form of the offense is defined as the unlawful killing of a
human being without malice afohetught ‘upon a suddequarrel or
heat of passion.” (8 192, subd. (a).) ‘The heat of passion
requirement for manslaughter hagtban objective and a subjective
component. The defendant masttually, subjectively, kill under
the heat of passion. But the circuarstes giving rise to the heat of
passion are also viewed objectivelAs we explained long ago in
interpreting the same languagesefction 192, ‘this heat of passion
must be such passion as would naturally be aroused in the mind of
an ordinarily reasonable person under the given facts and
circumstances....” (People v. £0(2004) 33 Cal. 4th 1158, 1215
1216.)

Defendant argues that Donnell's assault on Drones about which she
immediately told him, angered defendant and he left the apartment
within minutes of her telling m. Additionally, Drones testified

she had been assaulted by Donrdtause she purportedly told
defendant that “these guys were going to rob him.”

The argument is unpersuasive. A reasonable person, upon hearing
that his girlfriend has beeslapped or punched, does not arm
himself with a firearm, find a companion who is similarly armed,
and seek out and attempt to kill the assailant and those associated
with him. And even assuming, at some undisclosed point in the
past, Drones told defendant ti@harles and his companions were
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planning on robbing him, a lethalggmptive strike against them is
not a legal or reasonable pesmse. Simply put, there was no
evidentiary basis for a heat ofgsgon instruction, and hence there
was no error in not giving one. “i¢ error to give an instruction
which, while correctly stating a principle of law, has no application
to the facts of the case.” (Peepl. Guiton, supra, 4 Cal. 4th at p.
1129.) Because the evidence was insufficient to give rise to a
reasonable heat of passion instion, there was no basis for the
giving of an instruction on attepted voluntary manslaughter and
the court cannot be faulted for rgiving such an instruction.

Lodged Doc. 4 at 3-4.
D. Objective Reasonabless Under § 2254(d)

First, to the extent petitionertdaim relies on state law,s&CF No. 21 at 28, his claim
not cognizable on federal habeas review. Bselle, 502 U.S. at 67-68 (in conducting federa
habeas review, federal courts may not “reeixee state-court determinations on state-law
guestions”). The right to a legssacluded offense instruction turns on state law. See People
Breverman, 19 Cal. 4th 142, 165 (199®Bje right to asua sponte instruction on lesser include(
offenses arises exclusively from state law). Therefeven if the trialrad appellate courts erret
petitioner could not preil because errors of state lave awot reviewablén a Section 2254
proceeding._See Estelle, 502 U.S. at 68.

Second, the California Court of Appeal’safysis cannot be considered objectively
unreasonable because the Supreme Court has ndy established any constitutional right to
lesser included offense in a non-capital cagéere the Supreme Court has not clearly

established the right assert&ction 2254(d) precludes religsee Carey v. Musladin, 549 U.S

70, 77 (2006). It has long been established in tmehNZircuit that the failre of a state court to
instruct on a lesser included offense doegonegent a federal caitsitional question and

therefore cannot provide a basis for habeasfrefolis, 219 F.3d at 929; see also Tolbert v.

Page, 182 F.3d 677 (9th Cir. 1999) (finding appiccaof Beck to non-capital cases is barred |
Teague v. Lane, 489 U.S. 288 (1989)).

Third, even if clearly established fedelal entitled a state criminal defendant to
instructions on his or her theooy defense, as suggested by thatNiCircuit, petitioner is not

I
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entitled to relief. Like th defendant in Bashor v. Régi, 730 F.2d 122 (9th Cir. 198%),

petitioner did not request an instruction on attempted voluntary manslaagtt#re trial record
does not suggest either a “heat of passiorfinoperfect self-defense” strategy. The defense
pursued an all-or-nothing strate maintaining that petitioner wanot the shooter and attacking
the credibility of the witness @htifications and tégnony. A review of tle record reveals no
mention of either ground for attempted voluntarynsiaughter. The failure of the trial court to
sua sponte instruct on attempted voluntary manslauginder either theory cannot be conside
a violation of the petitioner'sght to present a defense.

For the same reason, petitioner’s reliancaiianey v. Wilbur, supra, is misplaced.

Due process requires the prosecutmprove the absence of hedifpassion “when the issue is
properly presented.” Mullaney, 421 U.S. at 704 Muilaney, the defendant claimed he attack
the victim in a heat of passion. Id. at 685.ré{getitioner did not prest evidence of either
“heat of passion” or “imperfect self-defense,tlahus the prosecution was not required to prg
their absence.

Finally, petitioner has not met the high burdempiving that the failuréo give the lesse
included instructions “so infected the entireltras to deprive him of his federal due process
rights. As found by the California Court of Appgtle record reveals revidentiary basis that
would support either instructiorfzurther, “a state trial court’srfding that the evidence does ng

support a claim of imperfect self-defense isitld to a presumption of correctness on federal

habeas review.” Menendez v. Terhune, 422 F.3d 1012, 1029 (9th Cir. 2005). Petitioner h
provided evidence to rebut that presumption.

For these several reasons, petigr's challenge to the trial court’s failure to instruct su
sponte on the lesser included of$e of attempted voluntary méausghter cannagupport habeas
relief.

i
i

16 see footnote 15, supra.
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V. Claim Four: Prosecutorial Misconduct

A. Petitioner’'s Allegations and Rsent State Court Record

Petitioner claims the prosecutor made cersgaements during his closing argument that
violated his due process rightddair trial. ECF No. 1 at 5, BCNo. 21 at 31. Petitioner asserfs
the prosecutor “made comments that were an emaitappeal to societal pressure that contained
facts not supported bydhrecord.” ECF No. 21 at 31. Aiidnally, petitionerargues that the
prosecutor “suggested that wisses had risked their lives bgming to testify, a fact not

supported by any evidence implying [p]etitioned hlareatened or posed a threat to those
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witnesses,” an implication that gave witnestesvarranted cradility.” ECF No. 21 at 31.

evaluating the evidence. 4 RT 1124-1125. Totilate how the jurors should go about this, h

suggested they imagine themselves sittinganféee shop, explaining the case to a friend. 4

1123.

During his closing argument, the prosecutmited the jury to use common sense in

Petitioner challenges the followipgrtion of the prosecutor’'s argument:

“[Prosecutor]: You can tell your friend about all the motivations,
all the witnesses. At the end your friend will say, what was your
decision? What did you do?

You can sit there and say, weqadted him, we found him not
guilty. Your friend will look at you sort of cross-eyed and say, well,
you just told me about all this evidence, and talked to me about
witnesses and explained why they were lying and the fact they could
be killed if they identified someone and, yet, some came in and
testified despite all of that.

The reason | tell this story is, wh you are sitting down in a coffee
shop explaining to a friend arybu are using your common sense
and laying out the picture the wgou think about things and the
way things interrelate. Don't change simply because you are a juror
now.

[DEFENSE COUNSEL]: | willobject. It is improper.
THE COURT: Overruled.

[PROSECUTOR]: Your common sense that you apply in a coffee
shop in terms of why would he Y& a motive to do this? This
timing works out. All of those thgs apply equally here. Don't
think differently in terms ofapplying your common sense just
because you are a juror.”

Lodged Doc. 1 at 58-59. (ltalics added by petitioner.)
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Respondent contends that petitioner’s pros®@l misconduct claim is defaulted becat
the California Court of Appeal rejected it oropedural grounds, findinidpat defense counsel’s

objection did not satisfy California’s “contempmeous objection” ruleECF No. 13 at 24.

Respondent contends, alternatelwtttine court properly rejectedtmner’s claim on the merits,

In response petitioner arguégt the first time, that his triatteorney’s failure to properly object
constitutes ineffective assistanof counsel, reviewable undée standards of Strickland v.
Washington, 466 U.S. 668 (1984). ECF No. 21 at 32.

B. The Clearly Established Federal Law

A prosecutor’s improper statements violate the Constitution only where they “so infg
the trial with unfairness as to kethe resulting conviction a dahiof due process.” Darden v.

Wainwright, 477 U.S. 168, 181986) (quoting Donnelly v. DeChristoforo, 416 U.S. 637, 643

(1974) (internal quotation marks ameid)). It is not enough thatealremarks were “undesirable

even universally condemned.” Darden, 477 @&t.81. Fundamental fairness must be asses

in context of the trial as a whole, including thegin of the evidence, eéhdefense opportunity tc

respond, and the instructions giverthe jury. Id. at 181-82.
C. The State Court’s Ruling

Ise

pCt[]

or

sed

A\ —4

Petitioner raised his prosecutorial misconduainglon direct appeal. After recounting the

pertinent trial court record, the CalifeanCourt of Appeatuled as follows:

First, “[a]s a general rule a tBndant may not complain on appeal
of prosecutorial misconduct unless in a timely fashion—and on the
same ground—the defendant maale assignment of misconduct
and requested that the jury ledmonished to disregard the
impropriety.” (People v. Hill (1998) 17 Cal. 4th 800, 820.)
Defense counsel's interjection, “I wdbject. It is improper,” falls

far short of specifying any ground for the objection. Indeed, every
objection is based upon something that the objector deems
improper, otherwise there woulte no basis whatsoever for the
objection. Because the objection thdtatever is being challenged

is “improper” fails to specify anipasis for the objection, the issue is
forfeited for appeal.

Second, even if the objection wemet forfeited, we would find it
meritless as it is argued by defendaitoting that “[a] warning of
probable consequences of failurectmvict, and of the unfavorable
reactions of neighbors is imprapgPeople v. Purvis, (1963) 60
Cal. 2d 323, 342), defendant argu®e prosecutor's comment was
a clear suggestion that the juryoskd consider the reaction from
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their friends” in determining defendant's guilt.

Contrary to defendant's interpretation of the prosecutor's comment,
the comment was an attempt tgpkin to the jurors that they
should use their common sense in determining the facts and the
inferences to be drawn therefrom. Indeed, the prosecutor expressly
disavowed defendant's interpretatiof his argument when, prior to
making the challenged argument, he told the jury: “I do not tell this
story or give this analogy to @ you think that you should worry
about what your neighbor thinlebout your decision or ultimately
what you decide to do in this case....” Moreover, the court
instructed the jury: “You must decigehat the facts ar It is up to

all of you, and you alone, tdecide what happenebased only on

the evidence that has been presented to you in this trial. [] Do not

let bias, sympathy, prejudicer public opinion influence your
decision.” (Italics added.)

Defendant offers no reason to believe the jurors did not heed the
admonitions and instructions(See_People v. Sanchez, (2001) 26
Cal. 4th 834, 852 [in the absence of evidence to the contrary,
appellate court presumes thgy understood and followed the
court's instructions].) Consequdy, defendant's contention is
rejected.

Lodge Doc. 4 at 4-5.

D. Procedural Default

As a general rule, “[a] federal habeas ¢aull not review a claim rejected by a state

court ‘if the decision of [the ate] court rests on a state lavognd that is independent of the

federal question and adequatesupport the judgent.” Walker v. Martin, 131 S.Ct. 1120, 112

(2011) (quoting Beard v. Kindler, 558 U.S. 53,(2809)); Calderon v. United States District

Court (Bean), 96 F.3d 1126, 1129 (9th Cir. 19@fjoting_Coleman v. Thompson, 501 U.S. 772

729 (1991)). The fact that theas# court alternatively ruled dhe merits does not erase the
effect of a procedural baHarris v. Reed, 489 U.S. 255, 264 n.10 (1989).
Procedural default is an affirmative deferand the burden of proving the adequacy of]

state procedural bar rest#lwthe state. Bennett v. Mueller, 322 F.3d 573, 585-86 (9th Cir.

2003). To qualify as adequate, the rule musivbk established and consistently applied.
Walker, 131 S.Ct. at 1128; Beard, 558 Lh659; Greenway v. Schriro, 653 F.3d 790, 797-98

(9th Cir. 2011); Poland v. Stewart, 169 F.3d 575, @i Cir. 1999). A statprocedural rule is

“consistently applied and well-established if #tate courts follow it in the ‘vast majority of

cases.” _Scott v. Schriro, 567 F.3d 573, 580 (9th T984). “Once the state has adequately p
24
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the existence of an independent and adequatte gtocedural ground as affirmative defense,

the burden to place that defense in issudsstofthe petitioner.”_Bennett, 322 F.3d at 586.
“Under Section 353 of the Californievidence Code, also known as the

‘contemporaneous objection rule,” evidence isx@dible unless there is an objection, the grot

for the objection are clearly expressed, and theatibn is made at the time the evidence is

introduced.” _Melendez v. Pliler, 288 F.3d 1120, 1{&h Cir. 2002). Under the rule, California

courts construe broadly the saféncy of objections that preserve issues for appellate review
focusing on whether the trial caurad a reasonable oppanmity to rule on the merits of the
objection. _Id. It has been the law of the Ni@lincuit for thirty-five years that California’s
“contemporaneous objection” ruke both independent and, at leadere a party has failed to

make any objection at alidequate to support default. Garrison v. McCarthy, 653 F.2d 374

(9th Cir. 1981). The rule will also act as a procedural bar when the objection at trial was not

specific to the constitutionaiolation now claimed._See Davis v. Woodford, 384 F.3d 628, 6

(9th Cir. 2004) (finding the pioner’s constitutional claim picedurally barred because he
“raised only an evidentiary, not a constitutional, objection at trial.”).

Here, respondent argues the “contemporanebjestion” rule isadequate by citing to
cases where parties failed to make a timely obje¢fidBCF No. 13 at 24. These cases are
distinguishable from the case at hand, where petitioner’s counsel did object to the prosect
statements and the trial court overruled the olgectNevertheless, in his traverse, petitioner
fails to address whether California’s “contemporareobjection” rule is andequate procedurd
bar under these circumstances. Beseahe fails to address the gdacy of the rule, petitioner’'s
claim is procedurally barred unless he can shiker: (1) cause for the default and actual
prejudice as a result of the ak violation of federal law; @) that failure to consider the

claims will result in a fundamental miscarriaggustice. _Edwards v. Carpenter, 529 U.S. 44¢

17 Respondent cites Paulino v. Castro, 3BdR.083, 1093 (9th Cir. 2004) (applying procedu
default where defense counsel did not contemganasly object to a jy instruction); and
Vansickel v. White, 166 F.3d 953, 957-58 (9tih. @B99) (finding the “contemporaneous
objection” rule adequate where defense couiasield to contemporaneously object to the trial
court’s denial of half the defendant’s staiytallotment of peremptory challenges).
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451 (2000); Coleman, 501 U.S. at 749-50.

E. Cause and Prejudice

“Cause” for procedural default “must be sdmeg external to the petitioner, something
that cannot fairly be attributed to him.” Colem&01 U.S. at 753. Triabunsel’s “ignorance of
inadvertence” cannot constitute “cause” under this ioecause the attorney is the petitioner’s

agent when acting, or failing to aat furtherance of the litigation.1d. (citing Murray v. Carrier

477 U.S. 478, 488 (1986)). However, ineffectaasistance of counsel can, if pleaded and
proved, establish cause for default. Cardér7 U.S. at 488 (1986). Counsel must be

constitutionally ineffective undehe standard established_ini&itland v. Washington, 466 U.S.

668 (1984)._1d. But, “an ineffective-assistaiutecounsel claim asserted as cause for the
procedural default of another claim can itselpbecedurally defaulted.” Edwards, 529 U.S. a
453.

To establish “prejudice” the dbeas petitioner must showotmerely that the errors
at...trial created a possibility of prejudice, bt they worked to kiactual and substantial

disadvantage, infecting his entirél with error of constitutiodadimensions.” _Carrier, 477 U.S

at 494 (omission and emphasis in origingldting_United States v. Frady, 456 U.S. 152, 170

(1982)). “Prejudice [to excuseprocedural default] is actuadrm resulting from the alleged

error.” Vickers v. Stewart, 144 F.3d 613, 617 (Gih 1998) (citing Magby v. Wawrzaszek, 74
F.2d 240, 244 (9th Cir. 1984)).

Petitioner does not offer any evidence thastiéered actual prejudice, apart from the
general allegation that the prostmis statements “impacted p@dner’s due process right to a
fair trial.” ECF No. 21 at 311t is therefore unnecessary tddness his unexhausted claim of
ineffective assistance of triabunsel._See Frady, 456 U&$.168 (if the petitioner cannot
demonstrate either “cause” or “prejudice,” it is unnecessary for the court to address the ot
requirement). Consequently, petitioner has faibedvercome the procedutadr, as he has not
1
1
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argued alternatively that this court’s failurectansider his prosecutorial misconduct claim will
result in a fundamental miscarriage of justite.

F. Objective Reasonabless Under § 2254(d)

Because petitioner’s prosecutorial misconduainelis procedurally defaulted, discussic
of the state court’s decisionusinecessary. However, the undgned notes that even if the
prosecutorial misconduct claim were not defaulted, petitioner could not succeed on the me
because the California Court of Appeal’s altge ruling was objectively reasonable and not
contrary to clearly established federal [&w.

In its alternate ruling, the statourt determined that p&@biner’'s prosecutorial miscondu

claim was meritless because the prosecutaatestents were reasonably interpreted as “an

attempt to explain to the jurors that they shaigdd their common sense.” Lodged Doc. 4 at 5.

rejecting petitioner’s contentiasf misconduct, the court citedelprosecutor’s prior statement
expressly cautioning the jury not to “worry abehat your neighbor thiks about your decision
and the fact that the jury wassinucted not to let puie opinion influence their decision. Id.

Juries are presumed to followetimstructions given by the caunWeeks v. Angelone, 528 U.S.

n

Brits

225, 234 (2000). Additionally, “arguments of courgeherally carry less weight with a jury than

do instructions from the court.”_Boyde v.I@@rnia, 494 U.S. 370, 384 (1990). Itis thus

18 To show that a failure to consider theritseof a claim would result in a fundamental
miscarriage of justice, a petitioner must b factual innocence. See Smith v. Murray, 477
U.S. 527, 537 (1986); Smith v. Baldwin, 510 F.3d 1127, 1139-40 (9th Cir. 2007); Gandare
Johnson, 286 F.3d 1080, 1085-86 (9th Cir. 2002); Wildman v. Johnson, 261 F.3d 832, 843
(9th Cir. 2001). “This standard is not easyrteet,” Gandarela, 286 F.3d at 1086, and is “ven
narrow,” Sawyer v. Whitley, 505 U.S. 333, 341 (1998)review of petitioner’s traverse shows
one mention of actual innocence, in the sectioolam three. ECF No. 21 at 24. However, it
reads in its entirety: “the foregoing is not a cession or deviation as to [p]etitioner’s claim of
innocence....” This statement, absent any shgwhat it is “more likely than not that no
reasonable juror would have convicted the petitiam¢he light of thenew evidence,” Paradis v
Arave, 130 F.3d 385, 396 (9th Cir. 1997), is insifint to overcome the procedural bar.

19 District courts retain the stiretion to determine a petition s merits, bypassing an asserte
procedural defense, where the underlying claims are clearly not meritorious. See Franklin
Johnson, 290 F.3d 1223, 1232 (9th Cir. 2002)ngitiambrix v. Singletary, 520 U.S. 518, 525
(1997)). To the extent if any that furth@oceedings regardingguoedural default might
otherwise be appropriate, the undersigned woultirgeto pursue them in light of the analysis
above.
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appropriate to presume the jury heeded thedaatt’s repeated admorotis to consider only the
evidence, not public opinion. Further, defensensel did in fact objecalthough in a very
general manner, alerting the juhat he found the prosecutosgtements “improper.” 4 RT
1125. Given these consideratioimsthe context of th trial as a whole, the court reasonably

determined that there was fumdamental unfairness.

In its decision, the Californi@ourt of Appeal did not refenee petitioner’s allegation that

the prosecutor’s statements were “aggravatetthéguggestion that one or more witnesses hg
risked their lives by coming in to testify, a faxit supported by any evidence.” Lodged Doc.
61. State courts are not requit® address every argument mégea petitioner, however, and
absent any indication to the caaty, the state court’s adjudiocani is presumed to be “on the

merits.” See Richter, 131 S. Ct. at 784-8=% also Lee v. Comm’r, Alabama Dep’t of Corr., 7

F.3d 1172, 1211 (11th Cir. 2013) (finding the state itaas not required tdiscuss every fact
and argument raised in a habeas petitioner because it made implicit factual findings in reje
the petitioner’s claim). It is not unreasonaliejght of the trial ecord here, to reject
characterization of the cited pemutorial statements as miscondu€he trial transcript implies
that the prosecutor was commenting on the piatieconsequences of “snitching” in the
witnesses’ neighborhoods, an issue that wigedaby witness testimony. See 4 RT 1037; 1 R
217-18. Therefore, these statements did notlwevfacts outside the oerd,” as petitioner

contends._See ECF No. 21 at 31.

In sum, even if the prosecutal conduct claim were not deflted, the California Court of

Appeal reasonably rejected petitioner’s claim thatprosecutor improperly referenced societ
pressure during his closing argument. The puases statement aboukplaining the case to a
friend in a coffee shop may have been poorly wdrdWhen considerad context, however, it
did not so infect the trial with unfairness astmstitute a denial of due process. Accordingly
petitioner’s claim of prosecutoriatisconduct cannot support habeas relief.

CONCLUSION

For all the reasons explained above, the statea<alenial of petibner’s claims was not

objectively unreasonable within th@eaning of 28 U.S.C. § 2254(dEven without reference to
28
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AEDPA standards, petitioner has not establis@dviolation of his constitutional rights.
Accordingly, IT IS HEREBY RECOMMENDED thahe petition for writ of habeas corpus be
denied.

These findings and recommendations are suediti the United States District Judge
assigned to the case, pursuanh provisions of 28 U.S.C. 8636(B) Within twenty-one days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationdf’petitionerfiles objections
he shall also address whether ditieate of appealability should issue and, if so, why and as
which issues. See 28 U.S.C. § 2253(c)(2). Anyrapthe objections side served and filed
within fourteen days after seod of the objections. The partieg advised that failure to file
objections within the specified time may waive tlyht to appeal the Distt Court’s order.

Martinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: March 9, 2016 ; -~
728 P &{ﬂa——t—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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